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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2011AP613- LV & 2011AP765- W 
( L. C.  No.  2011CV1244)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin ex rel. Ismael R. Ozanne, 
 
          Plaintiff-Respondent, 
 
     v. 
 
Jeff Fitzgerald, Scott Fitzgerald, Michael 
Ellis and Scott Suder, 
 
          Defendants, 
 
Douglas La Follette, 
 
          Defendant-Petitioner-Movant. 
 
_______________________________________________ 
 
State of Wisconsin and State of Wisconsin ex 
rel. Michael D. Huebsch, Secretary of the 
Wisconsin Department of Administration, 
 
          Petitioners, 
 
     v. 
 
Circuit Court for Dane County, the Honorable 
Maryann Sumi Presiding, Ismael R. Ozanne, 
District Attorney for Dane County, Jeff 
Fitzgerald, Scott Fitzgerald, Michael Ellis, 
Scott Suder, Mark Miller, Peter Barca, Douglas 
La Follette, Joint Committee on Conference, 
Wisconsin State Senate and Wisconsin State 
Assembly, 
 
          Respondents. 
 

FILED 
 

JUN 14, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 



 

 2

  

 

The Cour t  ent er ed t he f ol l owi ng or der  on t hi s dat e:    

 

¶1 Thi s cour t  has pendi ng bef or e i t  a cer t i f i cat i on by 

t he cour t  of  appeal s i n a pet i t i on f or  l eave t o appeal  a non-

f i nal  or der  and accompanyi ng mot i on f or  t empor ar y r el i ef  i n Case 

No.  2011AP613- LV ( L. C.  #2011CV1244) ,  pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61.   The pet i t i on f or  l eave t o appeal  a non-

f i nal  or der  and mot i on ar i se out  of  a Dane Count y Ci r cui t  Cour t  

case i n whi ch Dane Count y Di st r i ct  At t or ney I smael  Ozanne 

al l eged vi ol at i ons of  t he Open Meet i ngs Law,   Wi s.  St at .  

§ 19. 81,  et .  seq. ,  i n connect i on wi t h t he enact ment  of  2011 

Wi sconsi n Act  10 ( t he Act ) ,  commonl y known as t he Budget  Repai r  

Bi l l ;  

¶2 Thi s cour t  al so has pendi ng bef or e i t  a pet i t i on f or  

super vi sor y/ or i gi nal  j ur i sdi ct i on pur suant  t o Wi s.  St at .  

§§ ( Rul es)  809. 70 and 809. 71 i n Case No.  2011AP765- W f i l ed on 

behal f  of  t he St at e of  Wi sconsi n and St at e of  Wi sconsi n ex r el .  

Mi chael  D.  Huebsch,  Secr et ar y of  t he Wi sconsi n Depar t ment  of  

Admi ni st r at i on;  Pet er  Bar ca has moved t o di smi ss t hi s pet i t i on;  

Mar k Mi l l er  and I smael  Ozanne have moved t o f i l e suppl ement al  

br i ef s;  

¶3 On June 6,  2011,  t hi s cour t  hel d or al  ar gument  i n Case 

No.  2011AP765- W and Case No.  2011AP613- LV;  wher ei n t hi s cour t  

hear d ar gument  addr essi ng whet her  t he cour t  shoul d accept  ei t her  

t he cer t i f i cat i on or  t he pet i t i on f or  super vi sor y/ or i gi nal  
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j ur i sdi ct i on or  bot h;  t he cour t  al so hear d ar gument  on t he 

mer i t s of  t he pendi ng mat t er s.   Based on t he wr i t t en submi ssi ons 

t o t he cour t  and t he or al  ar gument s hel d on June 6,  2011;  

¶4 I T I S ORDERED t hat  t he cer t i f i cat i on and mot i ons f or  

t empor ar y r el i ef  i n Case No.  2011AP613- LV ar e deni ed.  

¶5 I T I S FURTHER ORDERED t hat  t he pet i t i on f or  or i gi nal  

j ur i sdi ct i on i n Case No.  2011AP765- W i s gr ant ed,  St at e ex r el .  

La Fol l et t e v.  St i t t ,  114 Wi s.  2d 358,  338 N. W. 2d 684 ( 1983) ,  

and al l  mot i ons t o di smi ss and f or  suppl ement al  br i ef i ng ar e 

deni ed.  

¶6 I T I S FURTHER ORDERED t hat  al l  or der s and j udgment s of  

t he Dane Count y Ci r cui t  Cour t  i n Case No.  2011CV1244 ar e vacat ed 

and decl ar ed t o be voi d ab i ni t i o.   St at e ex r el .  Nader  v.  

Ci r cui t  Cour t  f or  Dane Cnt y. ,  No.  2004AP2559- W,  unpubl i shed 

or der  ( Wi s.  S.  Ct .  Sept .  30,  2004)  ( wher ei n t hi s  cour t  vacat ed 

t he pr i or  or der s of  t he c i r cui t  cour t  i n t he same case) .    

¶7 Thi s cour t  has gr ant ed t he pet i t i on f or  an or i gi nal  

act i on because one of  t he cour t s t hat  we ar e char ged wi t h 

super vi s i ng has usur ped t he l egi s l at i ve power  whi ch t he 

Wi sconsi n Const i t ut i on gr ant s excl usi vel y t o t he l egi s l at ur e.   

I t  i s  i mpor t ant  f or  al l  cour t s t o r emember  t hat  Ar t i c l e I V,  

Sect i on 1 of  t he Wi sconsi n Const i t ut i on pr ovi des:   “ The 

l egi s l at i ve power  shal l  be vest ed i n a senat e and assembl y. ”   

Ar t i c l e I V,  Sect i on 17 of  t he Wi sconsi n Const i t ut i on pr ovi des i n 

r el evant  par t :   “ ( 2)  .  .  .  No l aw shal l  be i n f or ce unt i l  

publ i shed.   ( 3)  The l egi s l at ur e shal l  pr ovi de by l aw f or  t he 

speedy publ i cat i on of  al l  l aws. ”  
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¶8 I n Goodl and v.  Zi mmer man,  243 Wi s.  459,  10 N. W. 2d 180 

( 1943) ,  t he cour t  f ocused on f undament al  separ at i on of  power s 

pr i nci pl es and addr essed whet her  a cour t  has t he power  t o enj oi n 

publ i cat i on of  a bi l l  dul y enact ed by t he l egi s l at ur e.   The 

cour t  f i r st  expl ai ned t hat  “ gover nment al  power s ar e di v i ded 

among t he t hr ee depar t ment s of  gover nment ,  t he l egi s l at i ve,  t he 

execut i ve,  and j udi c i al . ”   I d.  at  466- 67.   The cour t  t hen 

expl ai ned t hat  t he “ j udi c i al  depar t ment  has no j ur i sdi ct i on or  

r i ght  t o i nt er f er e wi t h t he l egi s l at i ve pr ocess.   That  i s 

somet hi ng commi t t ed by t he const i t ut i on ent i r el y t o t he 

l egi s l at ur e i t sel f . ”   I d.  at  467.   The cour t  hel d t hat  

“ [ b] ecause under  our  syst em of  const i t ut i onal  gover nment ,  no one 

of  t he co- or di nat e depar t ment s can i nt er f er e wi t h t he di schar ge 

of  t he const i t ut i onal  dut i es of  one of  t he ot her  depar t ment s,  no 

cour t  has j ur i sdi ct i on t o enj oi n t he l egi s l at i ve pr ocess at  any 

poi nt . ”   I d.  at  468.   The cour t  not ed t hat  “ [ i ] f  a cour t  can 

i nt er vene and pr ohi bi t  t he publ i cat i on of  an act ,  t he cour t  

det er mi nes what  shal l  be l aw and not  t he l egi s l at ur e.   I f  t he 

cour t  does t hat ,  i t  does not  i n t er ms l egi s l at e but  i t  i nvades 

t he const i t ut i onal  power  of  t he l egi s l at ur e t o decl ar e what  

shal l  become l aw.   Thi s [ a cour t ]  may not  do. ”   I d.    

¶9 Al t hough al l  or der s t hat  pr eceded t he ci r cui t  cour t ’ s  

j udgment  i n Case No.  2011CV1244 may be char act er i zed as moot  i n 

some r espect s,  t he cour t  addr esses whet her  a cour t  can enj oi n 

publ i cat i on of  a bi l l .   The cour t  does so because whet her  a 

cour t  can enj oi n a bi l l  i s  a mat t er  of  gr eat  publ i c i mpor t ance 

and al so because i t  appear s necessar y t o conf i r m t hat  Goodl and 
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r emai ns t he l aw t hat  al l  cour t s must  f ol l ow.   St at e v.  Cr amer ,  

98 Wi s.  2d 416,  420,  296 N. W. 2d 921 ( 1980)  ( not i ng t hat  we 

consi der  quest i ons t hat  have become moot  “ wher e t he quest i on i s  

one of  gr eat  publ i c i mpor t ance .  .  .  or  of  publ i c i nt er est , ”  or  

“ wher e t he pr obl em i s l i kel y t o r ecur  and i s of  suf f i c i ent  

i mpor t ance t o war r ant  a hol di ng whi ch wi l l  gui de t r i al  cour t s i n 

s i mi l ar  c i r cumst ances” ) .   Accor di ngl y,  because t he ci r cui t  cour t  

di d not  f ol l ow t he cour t ’ s di r ect i ve i n Goodl and,  i t  exceeded 

i t s j ur i sdi ct i on,  i nvaded t he l egi s l at ur e’ s const i t ut i onal  

power s under  Ar t i c l e I V,  Sect i on 1 and Sect i on 17 of  t he 

Wi sconsi n Const i t ut i on,  and er r ed i n enj oi ni ng t he publ i cat i on 

and f ur t her  i mpl ement at i on of  t he Act .     

¶10 Ar t i c l e I V,  Sect i on 17 of  t he Wi sconsi n Const i t ut i on 

vest s t he l egi s l at ur e wi t h t he const i t ut i onal  power  t o “ pr ovi de 

by l aw”  f or  publ i cat i on.   The l egi s l at ur e has set  t he 

r equi r ement s f or  publ i cat i on.   However ,  t he Secr et ar y of  St at e 

has not  yet  f ul f i l l ed hi s st at ut or y dut y t o publ i sh a not i ce of  

publ i cat i on of  t he Act  i n t he of f i c i al  st at e newspaper ,  pur suant  

t o Wi s.  St at .  § 14. 38( 10) ( c) .   Due t o t he vacat i on of  t he 

c i r cui t  cour t ’ s  or der s,  t her e r emai n no i mpedi ment s t o t he 

Secr et ar y of  St at e f ul f i l l i ng hi s obl i gat i ons under  

§ 14. 38( 10) ( c) .  

¶11 I T I S FURTHER ORDERED t hat  we have concl uded t hat  i n 

enact i ng t he Act ,  t he l egi s l at ur e di d not  empl oy a pr ocess t hat  

v i ol at ed Ar t i c l e I V,  Sect i on 10 of  t he Wi sconsi n Const i t ut i on,  

whi ch pr ovi des i n r el evant  par t :   “ The door s of  each house shal l  

be kept  open except  when t he publ i c wel f ar e shal l  r equi r e 



No.  2011AP613- LV & 2011AP765- W   

 

6 
 

secr ecy. ”   The door s of  t he senat e and assembl y wer e kept  open 

t o t he pr ess and member s of  t he publ i c dur i ng t he enact ment  of  

t he Act .   The door s of  t he senat e par l or ,  wher e t he j oi nt  

commi t t ee on conf er ence met ,  wer e open t o t he pr ess and member s 

of  t he publ i c.   Wi sconsi nEye br oadcast  t he pr oceedi ngs l i ve.   

Access was not  deni ed. 1  Ther e i s no const i t ut i onal  r equi r ement  

t hat  t he l egi s l at ur e pr ovi de access t o as many member s of  t he 

publ i c as wi sh t o at t end meet i ngs of  t he l egi s l at ur e or  meet i ngs 

of  l egi s l at i ve commi t t ees.    

¶12 I t  has been ar gued t o t he cour t  t hat  t he l egi s l at ur e 

amended Ar t i c l e I V,  Sect i on 10 of  t he Wi sconsi n Const i t ut i on by 

i t s enact ment  of  t he Open Meet i ngs Law.   That  ar gument  i s 

wi t hout  mer i t .   Ar t i c l e XI I ,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on est abl i shes t he r equi r ement s t hat  must  be met  i n 

or der  t o amend t he Wi sconsi n Const i t ut i on t hr ough act i on 

i ni t i at ed i n t he l egi s l at ur e.   Ar t i c l e XI I ,  Sect i on 1 r equi r es 

t hat  bot h houses of  t he l egi s l at ur e pass t he pr oposed amendment  

i n t wo successi ve sessi ons of  t he l egi s l at ur e,  and t hen t he 

pr oposed amendment  must  be submi t t ed t o t he peopl e.   I t  i s  onl y 

when t he peopl e have appr oved and r at i f i ed a pr oposed amendment  

i ni t i at ed i n t he l egi s l at ur e t hat  a const i t ut i onal  amendment  

occur s.   Mi l waukee Al l i ance Agai nst  Raci st  & Pol i t i cal  

Repr essi on v.  El ect i ons Bd. ,  106 Wi s.  2d 593,  603,  317 N. W. 2d 

420 ( 1982) .   I t  i s  beyond di sput e t hat  t he Open Meet i ngs Law,  

                                                 
1 The t r anscr i pt s  of  t he hear i ngs bef or e t he c i r cui t  cour t  

wer e f i l ed wi t h t hi s cour t  as par t  of  t he appendi ces 
accompanyi ng t he var i ous mot i ons and pet i t i ons f i l ed her ei n.     
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Wi s.  St at .  § 19. 81,  et  seq. ,  was not  adopt ed by t he 

const i t ut i onal  pr ocess r equi r ed by Ar t i c l e XI I ,  Sect i on 1 of  t he 

Wi sconsi n Const i t ut i on.  

¶13 I t  al so i s ar gued t hat  t he Act  i s i nval i d because t he 

l egi s l at ur e di d not  f ol l ow cer t ai n not i ce pr ovi si ons of  t he Open 

Meet i ngs Law f or  t he Mar ch 9,  2011 meet i ng of  t he j oi nt  

commi t t ee on conf er ence.   I t  i s  ar gued t hat  Wi s.  St at .  

§ 19. 84( 3)  r equi r ed 24 hour s not i ce of  t hat  meet i ng and such 

not i ce was not  gi ven.   I t  i s  undi sput ed t hat  t he l egi s l at ur e 

post ed not i ces of  t he Mar ch 9,  2011 meet i ng of  t he j oi nt  

commi t t ee on conf er ence on t hr ee bul l et i n boar ds,  appr oxi mat el y  

1 hour  and 50 mi nut es bef or e t he st ar t  of  t he meet i ng.   I n t he 

post i ng of  not i ce t hat  was done,  t he l egi s l at ur e r el i ed on i t s 

i nt er pr et at i on of  i t s  own r ul es of  pr oceedi ng.   The cour t  

decl i nes t o r evi ew t he val i di t y of  t he pr ocedur e used t o gi ve 

not i ce of  t he j oi nt  commi t t ee on conf er ence.   See St i t t ,  114 

Wi s.  2d at  361.   As t he cour t  has expl ai ned when l egi s l at i on was 

chal l enged based on al l egat i ons t hat  t he l egi s l at ur e di d not  

f ol l ow t he r el evant  pr ocedur al  st at ut es,  “ t hi s cour t  wi l l  not  

det er mi ne whet her  i nt er nal  oper at i ng r ul es or  pr ocedur al  

st at ut es have been compl i ed wi t h by t he l egi s l at ur e i n t he 

cour se of  i t s  enact ment s. ”   I d.  at  364.   “ [ W] e wi l l  not  

i nt er meddl e i n what  we vi ew,  i n t he absence of  const i t ut i onal  

di r ect i ves t o t he cont r ar y,  t o be pur el y l egi s l at i ve concer ns. ”   

I d.   The cour t ’ s hol di ng i n St i t t  was gr ounded i n separ at i on of  

power s pr i nci pl es,  comi t y concept s and “ t he need f or  f i nal i t y 
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and cer t ai nt y r egar di ng t he st at us of  a st at ut e. ”   I d.  at  364-

65.    

¶14 The cour t ’ s r ecent  deci s i on i n Mi l waukee Jour nal  

Sent i nel  v.  Wi sconsi n Depar t ment  of  Admi ni st r at i on,  2009 WI  79,  

319 Wi s.  2d 439,  768 N. W. 2d 700,  pr ovi des no suppor t  f or  t he 

i nval i dat i on of  t he Act .   I n Mi l waukee Jour nal  Sent i nel ,  a par t y 

cont ended t hat  by r at i f y i ng a uni on cont r act  t he l egi s l at ur e 

al so amended t he Publ i c Recor ds Law t o be consi st ent  wi t h 

Ar t i c l e 2/ 4/ 4 of  t he cont r act .   I d. ,  ¶34.   I n or der  t o answer  

t he quest i on pr esent ed,  t he cour t  r evi ewed t he enact ment  of  t he 

r at i f y i ng st at ut e t o see whet her  Ar t i c l e 2/ 4/ 4 of  t he cont r act  

was enact ed by bi l l  and was publ i shed as Ar t i c l e I V,  Sect i on 

17( 2)  of  t he Wi sconsi n Const i t ut i on r equi r es.   I d. ,  ¶¶22,  34.   

The cour t  concl uded t hat  t he l egi s l at ur e di d not  t ake t he 

addi t i onal  const i t ut i onal l y r equi r ed act i ons t hat  wer e necessar y 

f or  amendment  of  t he Publ i c Recor ds Law.   I d. ,  ¶¶24,  35.   I n so 

doi ng,  t he cour t  di d not  r evi ew whet her  t he l egi s l at ur e f ol l owed 

i t s own pr ocedur al  r ul es i n r at i f y i ng t he cont r act ,  and t he 

cour t  di d not  i nval i dat e any l aw.   The cour t  l ooked onl y at  what  

Ar t i c l e I V,  Sect i on 17 r equi r ed i n or der  t o cause a por t i on of  

t he uni on cont r act  t o become l aw.     

¶15 The cour t ’ s deci s i on on t he mat t er  now pr esent ed i s 

gr ounded i n separ at i on of  power s pr i nci pl es.   I t  i s  not  af f ect ed 

by t he wi sdom or  l ack t her eof  evi denced i n t he Act .   Choi ces 

about  what  l aws r epr esent  wi se publ i c pol i cy f or  t he St at e of  

Wi sconsi n ar e not  wi t hi n t he const i t ut i onal  pur vi ew of  t he 

cour t s.   The cour t ’ s t ask i n t he act i on f or  or i gi nal  
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j ur i sdi ct i on t hat  we have gr ant ed i s l i mi t ed t o det er mi ni ng 

whet her  t he l egi s l at ur e empl oyed a const i t ut i onal l y v i ol at i ve 

pr ocess i n t he enact ment  of  t he Act .   We concl ude t hat  t he 

l egi s l at ur e di d not  v i ol at e t he Wi sconsi n Const i t ut i on by t he 

pr ocess i t  used.     

¶16 Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh 

Br adl ey and Just i ce N.  Pat r i ck Cr ooks concur  i n par t  and di ssent  

i n par t  f r om t hi s or der .  
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¶17 DAVI D T.  PROSSER,  J.    (concurring).  I  j oi n t hi s 

cour t ' s  or der  but  wr i t e separ at el y t o pr ovi de addi t i onal  

backgr ound and anal ysi s.  

I  

¶18 Thi s case i s an of f shoot  of  t he t ur bul ent  pol i t i cal  

t i mes t hat  pr esent l y consume Wi sconsi n.   I n t ur bul ent  t i mes,  

cour t s ar e expect ed t o act  wi t h f ai r ness and obj ect i v i t y.  They 

shoul d ser ve as t he i mpar t i al  ar bi t er s of  l egi t i mat e l egal  

i ssues.   They shoul d not  i nser t  t hemsel ves i nt o cont r over si es or  

exacer bat e exi st i ng t ensi ons.   I n t he pr esent  di sput e,  di f f er ent  

par t i es c l ai m t o speak f or  t he St at e.   I t  i s  t he i nescapabl e 

r esponsi bi l i t y  of  t hi s cour t  t o det er mi ne t he l aw t o f aci l i t at e 

a r esol ut i on of  t he di sput e.   

¶19 Accor di ngl y,  a maj or i t y of  t he cour t  has det er mi ned 

t hat  t hi s l i t i gat i on qual i f i es f or  and shoul d be accept ed as an 

or i gi nal  act i on under  Ar t i c l e VI I ,  Sect i on 3( 2)  of  t he Wi sconsi n 

Const i t ut i on.   The l i t i gat i on pr esent s i ssues of  except i onal  

const i t ut i onal  i mpor t ance.   I t  i s  of  hi gh publ i c i nt er est .   I t  

i mpl i cat es t he power s of  al l  t hr ee br anches of  gover nment .   I t  

af f ect s most  publ i c empl oyees i n Wi sconsi n as wel l  as t axpayer s.   

Al t hough t he def endant s i n St at e ex r el .  Ozanne v.  Fi t zger al d,  

2011AP613- LV,  mi ght  be abl e t o appeal  t he deci s i on of  t he 

c i r cui t  cour t ,  t he i dent i t y and post ur e of  t he def endant s makes 

such an appeal  pr obl emat i c i n t he shor t  t er m wi t hout  t he 

i nt er vent i on of  one or  mor e addi t i onal  par t i es.   The t i me 

r equi r ed t o sor t  out  t hi s pr ocedur e and f ol l ow t he cour t ' s  

t r adi t i onal  br i ef i ng schedul e woul d deny t he pet i t i oner s t i mel y  
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r el i ef  by del ayi ng t he case unt i l  t he cour t ' s  next  t er m,  at  t he 

ear l i est .   The maj or i t y deems t hi s unaccept abl e consi der i ng t he 

gr avi t y of  t he i ssues and t he ur gency of  t hei r  r esol ut i on.   I  am 

sat i sf i ed t hat  t hi s case sat i sf i es sever al  of  t he cour t ' s  

cr i t er i a f or  an or i gi nal  act i on publ i c i  j ur i s,  Pet i t i on of  Hei l ,  

230 Wi s.  428,  440,  284 N. W.  42 ( 1939) ,  and t hat  t her e ar e no 

i ssues of  mat er i al  f act  t hat  pr event  t he cour t  f r om addr essi ng 

t he l egal  i ssues pr esent ed.   Wi s.  Pr of ' l  Pol i ce Ass' n v.  

Li ght bour n,  2001 WI  59,  243 Wi s.  2d 512,  627 N. W. 2d 807;  St at e 

ex r el .  La Fol l et t e v.  St i t t ,  114 Wi s.  2d 358,  338 N. W. 2d 684 

( 1983) ;  St at e ex r el .  Lynch v .  Cont a,  71 Wi s.  2d 662,  239 

N. W. 2d 313 ( 1976) .  

¶20 Si mpl y st at ed,  no mat t er  how l ong we wai t ed t o 

consi der  a per f ect  appeal ,  t he l egal  i ssues bef or e t he cour t  

woul d not  change.   Whet her  t he case i s deci ded now or  mont hs 

f r om now at  t he hei ght  of  t he f al l  col or s,  t he cour t  woul d be 

r equi r ed t o answer  t he same di f f i cul t  quest i ons.   Del ayi ng t he 

i nevi t abl e woul d be an abdi cat i on of  j udi c i al  r esponsi bi l i t y ;  i t  

woul d not  advance t he publ i c i nt er est .  

I I  

¶21 On Febr uar y 15,  2011,  t he Assembl y ' s Commi t t ee on 

Assembl y Or gani zat i on i nt r oduced Januar y 2011 Speci al  Sessi on 

Assembl y Bi l l  11,  at  t he r equest  of  Gover nor  Scot t  Wal ker .   

Gover nor  Wal ker  sai d t hat  t hi s " budget  r epai r  bi l l "  was i nt ended 

t o addr ess t he st at e' s f i scal  si t uat i on i n bot h t he 2009- 2011 

bi enni um endi ng June 30,  2011,  and t he 2011- 2013 bi enni um 

begi nni ng Jul y 1.   The pr oposed l egi s l at i on i ncl uded pr ovi s i ons 
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r equi r i ng addi t i onal  publ i c empl oyee cont r i but i ons f or  heal t h 

car e and pensi ons,  cur t ai l i ng col l ect i ve bar gai ni ng r i ght s f or  

most  st at e and l ocal  publ i c empl oyees,  and maki ng 

appr opr i at i ons.   Because t he Bi l l  cont ai ned appr opr i at i ons,  

t hr ee- f i f t hs of  al l  t he member s of  each house had t o be pr esent  

f or  any vot e on passage t o const i t ut e a quor um.   Wi s.  Const .  

ar t .  VI I I ,  § 8.  

¶22 Speci al  Sessi on Assembl y Bi l l  11 was r ef er r ed t o t he 

Joi nt  Commi t t ee on Fi nance on Febr uar y 15 wher e a publ i c hear i ng 

was hel d t hat  day.   On t he f ol l owi ng day,  t he Joi nt  Commi t t ee 

t ook execut i ve act i on.   The Bi l l  was amended and passed wi t h an 

emer gency st at ement  at t ached,  pur suant  t o Wi s.  St at .  § 16. 47( 2) .   

The Bi l l  was i mmedi at el y cal endar ed f or  debat e i n t he Assembl y 

on Febr uar y 17.  

¶23 Accor di ng t o i t s paper  hi st or y,  Januar y 2011 Speci al  

Sessi on Assembl y Bi l l  11 was debat ed on Febr uar y 17 and agai n on 

Febr uar y 22.   I t  was passed on Febr uar y 22 and i mmedi at el y 

messaged t o t he Senat e.   I t  was not  r ecei ved i n t he Senat e,  

however ,  unt i l  Febr uar y 25.   The di scr epancy i n t he paper  r ecor d 

bet ween Assembl y messagi ng and Senat e r ecei pt  i s  expl ai ned by 

t he f act  t hat  t he Bi l l  engender ed appr oxi mat el y  61 consecut i ve 

hour s of  debat e on t he Febr uar y 22 Assembl y Cal endar .   At  l east  

128 Amendment s wer e debat ed i n t he Assembl y bef or e t he Bi l l  was 

passed.   

¶24 On Febr uar y 25,  t he Senat e r ead Speci al  Sessi on 

Assembl y Bi l l  11 f or  t he f i r st  t i me,  r ef er r ed i t  t o t he 

Commi t t ee on Senat e Or gani zat i on,  wi t hdr ew i t  f r om t hat  
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commi t t ee,  and r ead i t  a second and t hi r d t i me.   However ,  t he 

Senat e was unabl e t o pr oceed because of  t he absence of  t he 

const i t ut i onal  quor um necessar y t o act  on a bi l l  cont ai ni ng 

appr opr i at i ons.  

¶25 A compani on bi l l  t o Januar y 2011 Speci al  Sessi on 

Assembl y Bi l l  11 had been i nt r oduced i n t he Senat e on Febr uar y 

14 by t he Commi t t ee on Senat e Or gani zat i on.   See Januar y 2011 

Speci al  Sessi on Senat e Bi l l  11.   Thi s Bi l l  al so was r ef er r ed t o 

t he Joi nt  Commi t t ee on Fi nance,  gi ven a publ i c hear i ng on 

Febr uar y 15,  and f avor abl y r epor t ed by t he commi t t ee on Febr uar y 

16.   I t  was pl aced on t he Senat e Cal endar  f or  debat e on Febr uar y 

17.  

¶26 On Febr uar y 17,  t he Senat e Bi l l  was r ead a second 

t i me,  amended,  and or der ed t o a t hi r d r eadi ng.   However ,  as wi t h 

t he Assembl y Bi l l  ei ght  days l at er ,  t he Senat e coul d go no 

f ur t her  because al l  14 Democr at i c Senat or s had absent ed 

t hemsel ves f r om t he chamber  bef or e t he sessi on began.   The 14 

senat or s l ef t  t he st at e and di d not  publ i c l y r eappear  i n Madi son 

unt i l  Mar ch 12.   As not ed,  t hi s act i on depr i ved t he Senat e of  a 

quor um t o act  on any appr opr i at i on bi l l .   

¶27 Gover nor  Wal ker ' s pr oposed l egi s l at i on cr eat ed 

cont r over sy and di v i s i on.   I n t he weeks f ol l owi ng i nt r oduct i on 

of  t he t wo i dent i cal  " budget  r epai r  bi l l s , "  t he Wi sconsi n St at e 

Capi t ol  was t he cent er  of  demonst r at i ons agai nst  t he gover nor .   

The bui l di ng was t aken over  by pr ot est er s.   By and l ar ge,  t he 

pr ot est er s di d not  i mpede t he wor k of  st at e gover nment  but  t hei r  
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pr esence domi nat ed t he Capi t ol  scene and capt ur ed i nt er nat i onal  

at t ent i on.  

¶28 Af t er  sever al  weeks of  i mpasse,  maj or i t y Republ i cans 

devel oped a st r at egy t o pass a budget  r epai r  bi l l .   On Mar ch 7 

t hey i nst r uct ed t he Legi s l at i ve Fi scal  Bur eau t o st r i p out  al l  

el ement s of  t he Bi l l  t hat  woul d r equi r e a t hr ee- f i f t hs quor um i n 

t he Senat e.   On Mar ch 9,  t hey cal l ed f or  a conf er ence commi t t ee 

i n t he Senat e Par l or  at  6: 00 p. m.   At  t hat  t i me,  t hey adopt ed 

t he st r i pped- down ver si on of  t he Bi l l  as an unamendabl e 

conf er ence commi t t ee r epor t .   The vot e was t aken over  t he 

obj ect i on of  Assembl y Mi nor i t y Leader  Pet er  Bar ca,  who asser t ed 

t hat  t he conf er ence commi t t ee meet i ng v i ol at ed Wi sconsi n' s Open 

Meet i ngs Law.  

¶29 The Senat e adopt ed t he conf er ence commi t t ee r epor t  on 

t he eveni ng of  Mar ch 9.   The Assembl y adopt ed t he conf er ence 

commi t t ee r epor t  on Mar ch 10.   The gover nor  s i gned t he Bi l l  on 

Mar ch 11,  2011.  

¶30 The conf er ence commi t t ee meet i ng of  Mar ch 9,  2011,  and 

t he subsequent  l i t i gat i on chal l engi ng t he l egal i t y of  t hat  

meet i ng ar e t he subj ect  of  t hi s or i gi nal  act i on.  

I I I  

¶31 Ar t i c l e I V,  Sect i on 17 of  t he Wi sconsi n Const i t ut i on 

r eads i n par t :  

( 2)  No l aw shal l  be enact ed except  by bi l l .   No 
l aw shal l  be i n f or ce unt i l  publ i shed.  

( 3)  The l egi s l at ur e shal l  pr ovi de by l aw f or  t he 
speedy publ i cat i on of  al l  l aws.   ( Emphasi s added. )  
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¶32 Wi sconsi n St at .  § 35. 095 i s ent i t l ed " Act s. " 1  I t  i s  

cont ai ned i n Chapt er  35 of  t he Wi sconsi n St at ut es ent i t l ed 

" Publ i cat i on and Di st r i but i on of  Laws and Publ i c Document s. "   

Wi sconsi n St at .  § 35. 095( 3)  r eads i n par t :  

PUBLI CATI ON.  ( a)  The l egi s l at i ve r ef er ence bur eau 
shal l  publ i sh ever y act  .  .  .  wi t hi n 10 wor ki ng days 
af t er  i t s  dat e of  enact ment .  

( b)  The secr et ar y of  st at e shal l  desi gnat e a 
dat e of  publ i cat i on f or  each act  .  .  .  .   The dat e of  
publ i cat i on may not  be mor e t han 10 wor ki ng days af t er  
t he dat e of  enact ment .  

¶33 Wi sconsi n St at .  § 991. 11,  ent i t l ed " Ef f ect i ve dat e of  

act s, "  r eads:  " Ever y act  .  .  .  whi ch does not  expr essl y 

pr escr i be t he t i me when i t  t akes ef f ect  shal l  t ake ef f ect  on t he 

day af t er  i t s  dat e of  publ i cat i on as desi gnat ed under  s.  

35. 095( 3) ( b) . "   Thi s i s t he dat e desi gnat ed by t he Secr et ar y of  

St at e.  

¶34 Wi sconsi n St at .  § 14. 38 out l i nes addi t i onal  dut i es of  

t he Secr et ar y of  St at e.   Subsect i on ( 10)  r eads i n par t  t hat  t he 

Secr et ar y of  St at e shal l :  

( c)  Publ i sh i n t he of f i c i al  st at e newspaper  
wi t hi n 10 days af t er  t he dat e of  publ i cat i on of  an act  
a not i ce cer t i f yi ng t he number  of  each act ,  t he number  
of  t he bi l l  f r om whi ch i t  or i gi nat ed,  t he dat e of  
publ i cat i on and t he r el at i ng c l ause.  Each cer t i f i cat e 
shal l  al so cont ai n a not i ce of  wher e t he f ul l  t ext  of  
each act  can be obt ai ned.  

¶35 Fol l owi ng t he passage of  Januar y 2011 Speci al  Sessi on 

Assembl y Bi l l  11 and i t s appr oval  by t he gover nor ,  Secr et ar y of  

St at e Dougl as La Fol l et t e announced t hat  he woul d desi gnat e 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se i ndi cat ed.  
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Mar ch 25,  2011,  t he l ast  day wi t hi n t he 10 wor ki ng days af t er  

enact ment  al l owed by st at ut e,  as t he dat e f or  publ i cat i on of  t he 

Act .   He i ndi cat ed t hat  hi s r eason f or  not  desi gnat i ng an 

ear l i er  dat e was t o al l ow cr i t i cs of  t he Act  t i me t o chal l enge 

t he Act  i n cour t .  

¶36 On Mar ch 16,  Dane Count y Di st r i ct  At t or ney I smael  

Ozanne f i l ed sui t  i n Dane Count y Ci r cui t  Cour t  agai nst  sever al  

l egi s l at or s and Secr et ar y of  St at e La Fol l et t e.  Ozanne' s sui t  

accused f our  Republ i can l egi s l at i ve l eader s of  v i ol at i ng t he 

st at e' s Open Meet i ngs Law,  Wi s.  St at .  §§ 19. 81- 19. 98,  and 

Ar t i c l e I V,  Sect i on 10 of  t he Wi sconsi n Const i t ut i on,  i n 

connect i on wi t h t he Mar ch 9,  2011,  conf er ence commi t t ee meet i ng.   

Ozanne asked t hat  t he c i r cui t  cour t  decl ar e " voi d"  " t he act i ons 

t aken by t he Joi nt  Commi t t ee of  Conf er ence"  and sought  a 

j udgment  t hat  t he " budget  r epai r  bi l l "  be decl ar ed " voi d as t he 

pr oduct  of  voi dabl e act i ons by t he Joi nt  Commi t t ee of  

Conf er ence. "   He al so sought  a t empor ar y and per manent  

i nj unct i on enj oi ni ng Secr et ar y of  St at e La Fol l et t e f r om 

publ i shi ng 2011 Wi sconsi n Act  10.   I n t he l at t er  connect i on,  he 

moved f or  a t empor ar y r est r ai ni ng or der  agai nst  La Fol l et t e.  

¶37 On Mar ch 17 t he Dane Count y Ci r cui t  Cour t ,  Mar yann 

Sumi ,  Judge,  set  a hear i ng on Ozanne' s mot i on f or  a t empor ar y 

r est r ai ni ng or der .   On Mar ch 18 t he cour t  hel d t he hear i ng and 

gr ant ed Ozanne' s mot i on t o r est r ai n i mpl ement at i on of  2011 

Wi sconsi n Act  10 pendi ng f ur t her  hear i ng.   Ther eaf t er ,  Secr et ar y  

La Fol l et t e r esci nded hi s pr i or  desi gnat i on of  Mar ch 25 as t he 

dat e of  publ i cat i on.   On Mar ch 31 Judge Sumi  i ssued an amended 
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or der  t o t he ef f ect  t hat  2011 Wi sconsi n Act  10 had not  been 

publ i shed and i s not  i n ef f ect .  

¶38 On May 26 Judge Sumi  f i l ed f i ndi ngs of  f act  and 

concl usi ons of  l aw and an opi ni on voi di ng 2011 Wi sconsi n Act  10.  

I V 

¶39 The f i r st  and most  obvi ous i ssue pr esent ed by t hi s 

case i s whet her  t he Dane Count y Ci r cui t  Cour t ,  or  any cour t  i n 

Wi sconsi n,  may enj oi n t he publ i cat i on of  an act  t o pr event  t hat  

act  f r om becomi ng l aw.  The answer  i s " no. "  

¶40 Thi s pr eci se i ssue was set t l ed i n Goodl and v.  

Zi mmer man,  243 Wi s.  459,  10 N. W. 2d 180 ( 1943) .   I n t hat  case,  

t he gover nor  of  Wi sconsi n sought  t o enj oi n t he secr et ar y of  

st at e f r om publ i shi ng an act  of  t he l egi s l at ur e t hat  t he 

gover nor  had vet oed.   Gover nor  Goodl and sought  an i nj unct i on on 

gr ounds t hat  t he Assembl y had f ai l ed t o over r i de hi s vet o by t he 

const i t ut i onal l y r equi r ed vot e of  t wo t hi r ds of  al l  member s 

pr esent .   I n ot her  wor ds,  Gover nor  Goodl and sought  t o pr event  

publ i cat i on of  t he act  on const i t ut i onal  gr ounds.   Goodl and,  243 

Wi s.  at  464- 65.   The cour t  unani mousl y r ej ect ed hi s posi t i on.  

¶41 The cour t  was def i ni t i ve t hat  " t he l egi s l at i ve pr ocess 

i s not  compl et e unl ess and unt i l  an enact ment  has been publ i shed 

as r equi r ed by t he const i t ut i on and by st at ut e. "   I d.  at  466 

( emphasi s added) .   Then t he cour t  added:  

Ther e i s no such t hi ng known t o t he l aw as an 
unconst i t ut i onal  bi l l .   A cour t  cannot  deal  wi t h t he 
quest i on of  const i t ut i onal i t y unt i l  a l aw has been 
dul y enact ed and some per son has been depr i ved of  hi s 
const i t ut i onal  r i ght s by i t s oper at i on.  
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I d.   Onl y af t er  a l aw has been publ i shed may a per son who i s  

i nj ur ed by t he l aw chal l enge i t  i n cour t .   I d.  

¶42 The cour t  pr ovi ded a t ext book di scussi on of  t he 

separ at i on of  power s:  

I t  must  al ways be r emember ed t hat  one of  t he 
f undament al  pr i nci pl es of  t he Amer i can const i t ut i onal  
syst em i s t hat  gover nment al  power s ar e di v i ded among 
t he t hr ee depar t ment s of  gover nment ,  t he l egi s l at i ve,  
t he execut i ve,  and j udi c i al ,  and t hat  each of  t hese 
depar t ment s i s separ at e and i ndependent  f r om t he 
ot her s except  as ot her wi se pr ovi ded by t he 
const i t ut i on.   The appl i cat i on of  t hese pr i nci pl es 
oper at es i n a gener al  way t o conf i ne l egi s l at i ve 
power s t o t he l egi s l at ur e,  execut i ve power s t o t he 
execut i ve depar t ment ,  and t hose whi ch ar e j udi c i al  i n 
char act er  t o t he j udi c i ar y.  .  .  .   Whi l e t he 
l egi s l at ur e i n t he exer ci se of  i t s  const i t ut i onal  
power s i s supr eme i n i t s par t i cul ar  f i el d,  i t  may not  
exer ci se t he power  commi t t ed by t he const i t ut i on t o 
one of  t he ot her  depar t ment s.  

What  i s t r ue of  t he l egi s l at i ve depar t ment  i s 
t r ue of  t he j udi c i al  depar t ment .  The j udi c i al  
depar t ment  has no j ur i sdi ct i on or  r i ght  t o i nt er f er e 
wi t h t he l egi s l at i ve pr ocess.   That  i s somet hi ng 
commi t t ed by t he const i t ut i on ent i r el y t o t he 
l egi s l at ur e i t sel f .   I t  makes i t s own r ul es,  
pr escr i bes i t s own pr ocedur e,  subj ect  onl y t o t he 
pr ovi s i ons of  t he const i t ut i on and i t  i s  i t s  pr ovi nce 
t o det er mi ne what  shal l  be enact ed i nt o l aw.  

I d.  at  466- 67 ( emphasi s added) .  

¶43 I n shor t ,  " no cour t  has j ur i sdi ct i on t o enj oi n t he 

l egi s l at i ve pr ocess at  any poi nt . "   I d.  at  468 ( c i t i ng cases 

f r om Wi sconsi n and ot her  j ur i sdi ct i ons) .   

¶44 Goodl and was deci ded near l y 70 year s ago,  but  i t  

r emai ns f undament al  l aw.   I n St at e ex r el .  Al t house v.  Ci t y of  

Madi son,  79 Wi s.  2d 97,  255 N. W. 2d 449 ( 1977) ,  t hi s cour t  c i t ed 

St at e ex r el .  Mar t i n v.  Zi mmer man,  233 Wi s.  16,  288 N. W.  454 
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( 1939) ,  wi t h appr oval ,  not i ng t hat  " t he [ Mar t i n]  cour t  poi nt ed 

out  t hat  t he quest i on of  t he val i di t y of  [ an]  act  coul d not  be 

ent er t ai ned by any cour t  pr i or  t o i t s enact ment . "   Al t house,  79 

Wi s.  2d at  112.   Just i ce Nat han Hef f er nan t hen quot ed f r om 

Goodl and at  l engt h and obser ved t hat ,  " I f  a cour t  coul d enj oi n 

publ i cat i on of  a bi l l ,  t he [ Goodl and]  cour t  r easoned,  i t ,  not  

t he l egi s l at ur e,  woul d be det er mi ni ng what  t he l aw shoul d be. "   

Al t house,  79 Wi s.  2d at  113.   Tur ni ng back t o Goodl and,  Just i ce 

Hef f er nan r epeat ed t he st at ement  t hat  " no cour t  has j ur i sdi ct i on 

t o enj oi n t he l egi s l at i ve pr ocess at  any poi nt . "   I d.  

¶45 Goodl and al so was ci t ed appr ovi ngl y by Just i ce 

Abr ahamson i n St at e v.  Washi ngt on,  83 Wi s.  2d 808,  816,  266 

N. W. 2d 597 ( 1978)  t o suppor t  t he pr i nci pl e t hat  Ar t i c l e I V,  

Sect i on 1 and Ar t i c l e V,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on 

ar e const r ued t o " pr ohi bi t  one br anch of  gover nment  f r om 

exer ci s i ng t he power s gr ant ed t o ot her  br anches. "  

¶46 The maj or i t y of  t hi s cour t  now concl udes t hat  t he 

c i r cui t  cour t  exceeded i t s aut hor i t y i n pr ohi bi t i ng publ i cat i on 

of  2011 Wi sconsi n Act  10.   Thi s i s not  a c l ose quest i on.  

Wi sconsi n l aw i n t hi s r egar d i s l ongst andi ng and compl et el y i n 

l i ne wi t h t he l aw i n ot her  j ur i sdi ct i ons.   See Mur phy v.  

Col l i ns,  312 N. E. 2d 772 ( I l l .  App.  Ct .  1974) ;  Vi nson v.  

Chappel l ,  164 S. E. 2d 631 ( N. C.  Ct .  App.  1968) ;  St at e v.  Sat hr e,  

110 N. W. 2d 228 ( N. D.  1961) ;  Col l i ns v.  Hor t en,  111 So. 2d 746 

( Fl a.  Di st .  Ct .  App.  1959) ;  Mar yl and- Nat ' l  Capi t al  Par k & 

Pl anni ng Comm' n v.  Randal l ,  120 A. 2d 195 ( Md.  1956) ;  Randal l  v.  

Twp.  Bd.  of  Mer i di an,  70 N. W. 2d 728 ( Mi ch.  1955) ;  Kuhn v.  
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Cur r an,  56 N. Y. S. 2d 737 ( N. Y.  Sup.  Ct .  1944) ;  St at e ex r el .  

Car son v.  Kozer ,  270 P.  513 ( Or .  1928) ;  St at e ex r el .  Fl anagan 

v.  Sout h Dakot a Rur al  Cr edi t s B. ,  189 N. W.  704 ( S. D.  1922) .  

V 

¶47 At t acki ng t he const i t ut i onal i t y of  an act  af t er  i t  has 

been publ i shed i s qui t e di f f er ent  f r om at t acki ng i t s val i di t y 

bef or e i t  becomes l aw.  Thi s must  be acknowl edged.   Nonet hel ess,  

no usef ul  pur pose woul d be ser ved by i nvi t i ng a new ser i es of  

chal l enges t o 2011 Wi sconsi n Act  10 af t er  publ i cat i on of  t he Act  

has been compl et ed.   

¶48 I n my vi ew,  t hi s case i s gover ned by St i t t .   I n t he 

St i t t  case,  t he cour t  was pr esent ed wi t h a chal l enge t o 1983 

Wi sconsi n Act  3,  af t er  t he act  had been publ i shed.   Senat or  

St i t t  ar gued t hat  nei t her  t he Senat e nor  t he Assembl y had ever  

r ef er r ed t he l egi s l at i on t o t he Joi nt  Sur vey Commi t t ee on Debt  

Management ,  as appear ed t o be r equi r ed by Wi s.  St at .  § 13. 49( 6) .   

Thi s st at ut e pr ovi ded i n par t  t hat  a pr oposal  aut hor i z i ng t he 

i ssuance of  st at e debt  or  r evenue obl i gat i ons " shal l  not  be 

consi der ed f ur t her  by ei t her  house unt i l  t he commi t t ee has 

submi t t ed a r epor t ,  i n wr i t i ng[ . ] "  

¶49 The cour t ' s  r esponse was bl unt :  

Because we concl ude t hi s cour t  wi l l  not  det er mi ne 
whet her  i nt er nal  oper at i ng r ul es or  pr ocedur al  
st at ut es have been compl i ed wi t h by t he l egi s l at ur e i n 
t he cour se of  i t s  enact ment s,  we do not  addr ess t he 
quest i on of  whet her  sec.  13. 49( 6) ,  St at s. ,  appl i es t o 
t hi s l egi s l at i on.   To di scuss or  consi der  t he 
pet i t i oner ' s ar gument  t hat  t he pr ocedur e mandat ed i n 
sec.  13. 49,  does not  appl y t o Act  3 because t he l at t er  
di d not  cr eat e st at e debt  or  r evenue obl i gat i ons as 
set  f or t h i n ch.  18,  woul d i mpl y t hat  t hi s cour t  wi l l  
r evi ew l egi s l at i ve conduct  t o ensur e t he l egi s l at ur e 
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compl i ed wi t h i t s own pr ocedur al  r ul es or  st at ut es i n 
enact i ng t he l egi s l at i on.  .  .  .   [ W] e concl ude we wi l l  
not  i nt er meddl e i n what  we vi ew,  i n t he absence of  
const i t ut i onal  di r ect i ves t o t he cont r ar y,  t o be 
pur el y l egi s l at i ve concer ns.  

.  .  .  .   

I f  t he l egi s l at ur e f ai l s  t o f ol l ow sel f - adopt ed 
pr ocedur al  r ul es i n enact i ng l egi s l at i on,  and such 
r ul es ar e not  mandat ed by t he const i t ut i on,  cour t s 
wi l l  not  i nt er vene t o decl ar e t he l egi s l at i on i nval i d.   
The r at i onal e i s t hat  t he f ai l ur e t o f ol l ow such 
pr ocedur al  r ul es amount s t o an i mpl i ed ad hoc r epeal  
of  such r ul es.  

 Thi s pr i nci pl e has been expr essed i n 1 
Sut her l and,  St at ut or y Const r uct i on ( 4t h Ed. )  sec.  
7. 04,  p.  264,  as f ol l ows:  

 " The deci s i ons ar e near l y unani mous i n hol di ng 
t hat  an act  cannot  be decl ar ed i nval i d f or  f ai l ur e of  
t he house t o obser ve i t s own r ul es.   Cour t s wi l l  not  
i nqui r e whet her  such r ul es have been obser ved i n t he 
passage of  t he act .   Li kewi se,  t he l egi s l at ur e by 
st at ut e or  j oi nt  r esol ut i on cannot  bi nd or  r est r i ct  
i t sel f  or  i t s  successor s as t o t he pr ocedur e t o be 
f ol l owed i n t he passage of  l egi s l at i on. "  

St i t t ,  114 Wi s.  2d at  364,  365 ( quot i ng 1 Sut her l and St at ut or y  

Const r uct i on § 7. 04,  at  264 ( 4t h ed. ) )  ( emphasi s added) .  

¶50 The cour t  al so quot ed a passage f r om McDonal d v.  

St at e,  80 Wi s.  407,  411- 12,  50 N. W.  1854 ( 1891) ,  wher e t he cour t  

concl uded t hat  " no i nqui r y wi l l  be per mi t t ed t o ascer t ai n 

whet her  t wo houses have or  have not  compl i ed st r i ct l y wi t h t hei r  

own r ul es i n t hei r  pr ocedur e upon t he bi l l . "   St i t t ,  114 

Wi s.  2d at  366.  

¶51 I n sum,  " t he l egi s l at ur e' s adher ence t o t he r ul es or  

st at ut es pr escr i bi ng pr ocedur e i s a mat t er  ent i r el y wi t hi n 

l egi s l at i ve cont r ol  and di scr et i on,  not  subj ect  t o j udi c i al  
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r evi ew unl ess t he l egi s l at i ve pr ocedur e i s mandat ed by t he 

const i t ut i on. "   I d.  at  365 ( emphasi s added) .   

VI  

¶52 When t he ci r cui t  cour t  voi ded 2011 Wi sconsi n Act  10,  

i t  scr ut i ni zed t he Wi sconsi n Open Meet i ngs Law and concl uded 

t hat  t her e had been t wo vi ol at i ons of  t he l aw:  

80.  A vi ol at i on of  t he Open Meet i ngs Law 
occur r ed when t he Joi nt  Commi t t ee of  Conf er ence met  on 
Mar ch 9,  2011,  because i t  f ai l ed t o pr ovi de at  l east  
24 hour s advance publ i c not i ce of  t he meet i ng,  as 
r equi r ed by Wi s.  St at .  § 19. 84( 3) ,  and f ai l ed t o 
pr ovi de even t he t wo- hour  not i ce al l owed f or  " good 
cause"  shown.  

81.  A vi ol at i on of  t he Open Meet i ngs Law 
occur r ed when t he Joi nt  Commi t t ee of  Conf er ence met  on 
Mar ch 9,  2011,  and f ai l ed t o pr ovi de r easonabl e publ i c 
access t o t he meet i ng,  as r equi r ed by Wi s.  St at .  
§ 19. 83( 1) .  

¶53 The ci r cui t  cour t  acknowl edged t hat  Senat e Chi ef  Cl er k 

Rober t  Mar chant  had advi sed Senat e Maj or i t y Leader  Scot t  

Fi t zger al d t hat  no advance not i ce of  t he Joi nt  Commi t t ee on 

Conf er ence was r equi r ed because t he Senat e and Assembl y wer e i n 

speci al  sessi on.   The cour t  acknowl edged t hat  Mar chant  r el i ed on 

Senat e Rul e 93( 2) ,  whi ch pr ovi des t hat ,  when i n speci al  sessi on,  

" not i ce of  a commi t t ee meet i ng i s not  r equi r ed ot her  t han 

post i ng on t he l egi s l at i ve bul l et i n boar d[ . ] "   Fi ndi ng of  Fact  

No.  15.  

¶54 But  t he cour t  f ound t hat ,  " No Joi nt  Rul e i n ef f ect  on 

Mar ch 9,  2011,  conf l i c t s wi t h t he r equi r ement s of  t he Open 

Meet i ngs Law t hat  a publ i c not i ce of  ever y meet i ng of  a 

gover nment al  body must  set  f or t h t he t i me,  dat e,  pl ace and 

subj ect  mat t er  of  t he meet i ng,  i n a f or m r easonabl y l i kel y t o 
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i nf or m member s of  t he publ i c and news medi a,  and t hat  t he not i ce 

shal l  be gi ven at  l east  24 hour s bef or e t he meet i ng. "   Fi ndi ng 

of  Fact  No.  19.   Thus,  t he cour t  concl uded:  " Ther e i s no r ul e 

adopt ed by t he l egi s l at ur e,  appl i cabl e t o t he Mar ch 9,  2011,  

meet i ng of  t he Joi nt  Commi t t ee of  Conf er ence,  t hat  conf l i c t s 

wi t h any r equi r ement  of  t he Open Meet i ngs Law,  wi t hi n t he 

meani ng of  Wi s.  St at .  § 19. 87( 2) . "   See Concl usi ons of  Law ¶79.  

¶55 I  am t r oubl ed by t he c i r cui t  cour t ' s  appar ent  

i ndi f f er ence t o t hi s cour t ' s  hol di ng i n St i t t .   The ci r cui t  

cour t  enj oi ned t he publ i cat i on of  an act  passed by t he 

l egi s l at ur e,  pr event i ng i t  f r om becomi ng l aw.   I t  j ust i f i ed t hi s 

act i on by r el y i ng on st at ut or y pr ovi s i ons t hat  appl y t o t he 

l egi s l at ur e except  when t he l egi s l at ur e says t hey do not .  

¶56 Wi sconsi n St at .  § 19. 87 ent i t l ed,  " Legi s l at i ve 

meet i ngs, "  cont ai ns f our  except i ons.   Subsect i on ( 1)  r eads i n 

par t  as f ol l ows:  " Sect i on 19. 84 shal l  not  appl y t o any meet i ng 

of  t he l egi s l at ur e or  a subuni t  t her eof  cal l ed sol el y f or  t he 

pur pose of  schedul i ng busi ness bef or e t he l egi s l at i ve body. "   

Wi s.  St at .  § 19. 87( 1) .   The ci r cui t  cour t  coul d not  det er mi ne 

whet her  t he Joi nt  Commi t t ee of  Conf er ence f ai l ed t o compl y wi t h 

subsect i on ( 1)  wi t hout  " i nqui r i ng"  deepl y i nt o l egi s l at i ve 

pr ocedur e,  cont r ar y t o t hi s cour t ' s  deci s i on i n St i t t .  

¶57 Subsect i on ( 2)  pr ovi des:  " No pr ovi s i on of  t hi s 

subchapt er  whi ch conf l i c t s wi t h a r ul e of  t he senat e or  assembl y 

or  j oi nt  r ul e of  t he l egi s l at ur e shal l  appl y t o a meet i ng 

conduct ed i n compl i ance wi t h such r ul e. "   Wi s.  St at .  § 19. 87( 2) .   

The ci r cui t  cour t  second- guessed not  onl y f our  l egi s l at i ve 
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l eader s but  al so t he Senat e Chi ef  Cl er k——an at t or ney——when i t  

det er mi ned t hat  no senat e or  assembl y r ul e,  i ncl udi ng Senat e 

Rul e 93 ( on whi ch t he Senat e Chi ef  Cl er k r el i ed) ,  gover ned t he 

not i ce r equi r ement s of  t he speci al  sessi on conf er ence commi t t ee.   

The ci r cui t  cour t ,  i n ef f ect ,  t ol d t he Senat e Chi ef  Cl er k t hat  

he di d not  know what  t he Senat e r ul e meant .  

¶58 The ci r cui t  cour t  concl uded t hat  t he l egi s l at ur e 

shoul d have pr ovi ded publ i c not i ce of  t he speci al  sessi on 

conf er ence commi t t ee 24 hour s i n advance.   The cour t  di d not  

acknowl edge t hat  t housands of  demonst r at or s st or med and occupi ed 

t he St at e Capi t ol  wi t hi n a f ew hour s of  t he not i ce t hat  a 

conf er ence commi t t ee meet i ng woul d be hel d.  

¶59 The ci r cui t  cour t  f ound t hat  20 seat s wer e set  asi de 

f or  t he publ i c i n t he Senat e Par l or ,  but  i t  di d not  r epor t  t hat  

t he ent i r e pr oceedi ngs wer e br oadcast  on Wi sconsi nEye and event s  

wer e obser ved onl i ne by Wi sconsi n st at e senat or s i n I l l i noi s.  

¶60 The ci r cui t  cour t  det er mi ned t hat  t he Senat e Par l or  

di d not  pr ovi de adequat e publ i c access under  Wi s.  St at .  

§ 19. 87( 3) ,  but  i t  over l ooked t he f act  t hat  conf er ence 

commi t t ees on st at e budget s r out i nel y met  i n t he Senat e and 

Assembl y Par l or s unt i l  t he St at e Capi t ol  was r enovat ed i n t he 

1990s.  

¶61 The ci r cui t  cour t  voi ded 2011 Wi sconsi n Act  10 on t he 

basi s of  a commi t t ee meet i ng t hat  l ast ed l ess t han f i ve mi nut es—

—i n a r oom packed wi t h r epor t er s and t el evi s i on camer as.   Thi s 

r eal i t y was capt ur ed on t el evi s i on and i n phot ogr aphs,  one of  
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whi ch appear ed on t he f r ont  page of  t he Wi sconsi n St at e Jour nal  

on Mar ch 10,  2011 ( see at t ached) .  

¶62 The ci r cui t  cour t  has r et ai ned j ur i sdi ct i on over  t he 

pr osecut i on of  f our  l egi s l at i ve l eader s f or  al l eged vi ol at i ons 

of  t he Open Meet i ngs Law,  but  t he addi t i onal  r emedy i t  i mposed 

i n voi di ng 2011 Wi sconsi n Act  10 ef f ect i vel y puni shed t he 

execut i ve br anch as wel l  as l egi s l at or s who wer e not  i nvol ved i n 

t he meet i ng.  

¶63 The act i ons of  t he c i r cui t  cour t  exceeded t he cour t ' s  

aut hor i t y and must  be vacat ed.  

VI I  

¶64 The Dane Count y Di st r i ct  At t or ney and t he ci r cui t  

cour t  cont end t hat  t hese concer ns ar e al l  over come by t he Open 

Meet i ngs Law i t sel f .   The ci r cui t  cour t  hel d t hat ,  " The Open 

Meet i ngs Law,  Wi s.  St at .  § 19. 81,  et .  seq. ,  i s  based upon t he 

const i t ut i onal  r equi r ement ,  appl i cabl e t o t he Wi sconsi n 

Legi s l at ur e,  t hat  ' [ t ] he door s of  each house shal l  be kept  open 

except  when t he publ i c wel f ar e shal l  r equi r e secr ecy. ' "   Wi s.  

Const .  ar t .  I V,  § 10.  

¶65 Thi s pr oposi t i on does not  wi t hst and car ef ul  

exami nat i on.  

¶66 Ar t i c l e I V,  Sect i on 10 was par t  of  t he or i gi nal  

const i t ut i on appr oved i n 1848.   The pr ovi s i on r eads i n f ul l :  

 Each house shal l  keep a j our nal  of  i t s 
pr oceedi ngs and publ i sh t he same,  except  such par t s as 
r equi r e secr ecy.   The door s of  each house shal l  be 
kept  open except  when t he publ i c  wel f ar e shal l  r equi r e 
secr ecy.   Nei t her  house shal l ,  wi t hout  consent  of  t he 
ot her ,  adj our n f or  mor e t han t hr ee days.  
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¶67 The mani f est  pur pose of  t hi s  pr ovi s i on i s t o pr event  

st at e l egi s l at i ve busi ness f r om bei ng conduct ed i n secr et  except  

i n ext r emel y l i mi t ed c i r cumst ances.   The pr ovi s i on i t sel f  does 

not  est abl i sh not i ce r equi r ement s f or  gover nment al  meet i ngs.   I t  

does not  di ct at e t he s i ze or  l ocat i on of  gover nment al  meet i ng 

r ooms.   I t  does not  appl y t o t he execut i ve br anch or  t he 

j udi c i ar y or  t o l ocal  gover nment s.   And i t  cer t ai nl y does not  

bar  l ocki ng t he door s of  t he Senat e or  Assembl y or  t he Capi t ol  

dur i ng non- busi ness hour s.   Appl y i ng t he spi r i t  of  t hi s 

const i t ut i onal  pr ovi s i on t o addi t i onal  gover nment al  meet i ngs i n 

Wi sconsi n has been a l egi s l at i ve under t aki ng.  

¶68 The f i r st  open meet i ngs l aw was enact ed i n 1959.   

Chapt er  289,  Laws of  1959.   Thi s means t hat  mor e t han a cent ur y 

passed bef or e t he l egi s l at ur e act ed t o ef f ect i vel y pr omot e 

openness.   The f i r st  l aw pr ovi ded no not i ce r equi r ement s.    

¶69 I n 1976 t hi s  cour t  deci ded Lynch v.  Cont a,  whi ch 

i nvol ved a pr i vat e meet i ng of  11 member s of  t he Joi nt  Commi t t ee 

on Fi nance on Mar ch 11,  1975,  dur i ng consi der at i on of  t he st at e 

budget .   The case i nvol ved Wi s.  St at .  § 66. 77 ( 1975) .   The Lynch 

case l ed t o changes i n t he Open Meet i ngs Law at  a speci al  

sessi on of  t he l egi s l at ur e i n June 1976.   Chapt er  426,  Laws of  

1975.  

¶70 The speci al  sessi on bi l l  t hat  was appr oved i n 1976 

i ncor por at ed l anguage f r om t wo Assembl y amendment s t o 1975 

Senat e Bi l l  630,  an open meet i ngs bi l l  t hat  had been heavi l y 

debat ed i n bot h houses ear l i er  i n t he sessi on but  di d not  pass.   

The l anguage i s now cont ai ned i n Wi s.  St at .  § 19. 81( 3) :  
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 I n conf or mance wi t h ar t i c l e I V,  sect i on 10,  of  
t he const i t ut i on,  whi ch st at es t hat  t he door s of  each 
house shal l  r emai n open,  except  when t he publ i c 
wel f ar e r equi r es secr ecy,  i t  i s  decl ar ed t o be t he 
i nt ent  of  t he l egi s l at ur e t o compl y t o t he f ul l est  
ext ent  wi t h t hi s subchapt er .  

¶71 The r het or i c cont ai ned i n t he st at ut e' s " Decl ar at i on 

of  Pol i cy"  does not  t r ansf or m t he Open Meet i ngs Law i nt o a 

codi f i cat i on of  Ar t i c l e I V,  Sect i on 10.   Ther e i s no document ar y 

suppor t  f or  such a pr oposi t i on.   Const i t ut i onal  commands cannot  

be changed at  t he whi m of  t he l egi s l at ur e;  st at ut or y pr ovi s i ons 

may.  

¶72 Onl y a c l ear  const i t ut i onal  v i ol at i on woul d j ust i f y 

voi di ng 2011 Wi sconsi n Act  10——and t hen onl y af t er  t he Act  was 

publ i shed.   Ther e i s no const i t ut i onal  v i ol at i on i n t hi s case.  

¶73 For  t hese r easons,  br i ef l y st at ed,  I  j oi n t he cour t ' s  

or der .  
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¶74 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  I  agr ee t hat  t he Budget  Repai r  Bi l l  i s  not  

i n ef f ect .   I  f ur t her  agr ee t hat  t he cer t i f i cat i on by t he cour t  

of  appeal s shoul d be deni ed.    

¶75 Mor eover ,  I  agr ee t hat  t he chal l enge t o t he l egal i t y 

of  t he Budget  Repai r  Bi l l ,  a bi l l  t hat  s i gni f i cant l y af f ect s al l  

t he peopl e of  t hi s st at e,  pr esent s i mpor t ant  f undament al  

const i t ut i onal  i ssues about  t he separ at i on of  power s;  t he r ol es 

of  t he l egi s l at i ve,  execut i ve,  and j udi c i al  br anches of  

gover nment ;  and j udi c i al  r evi ew.    

¶76 I t  i s  exact l y because t he i ssues i n t he pr esent  case 

ar e of  such const i t ut i onal  and publ i c pol i cy i mpor t ance t hat  I  

do not  j oi n t he or der .   

¶77 I n a case i n whi ch t he cour t  i s  cal l ed upon t o r evi ew 

t he l egi t i macy of  t he l egi s l at i ve pr ocess,  i t  i s  of  par amount  

i mpor t ance t hat  t he cour t  adher e t o t he Wi sconsi n Const i t ut i on 

and i t s own r ul es and pr ocedur es,  l est  t he l egi t i macy of  t he 

j udi c i al  pr ocess and t hi s cour t ' s  deci s i on be cal l ed i nt o 

quest i on.  

¶78 The Dane Count y Ci r cui t  Cour t  t ook t he t i me and made 

t he ef f or t  t o consi der  t he i ssues car ef ul l y and wr i t e a 48- page 

deci s i on,  i ncl udi ng f i ndi ngs of  f act  and concl usi ons of  l aw,  

expl ai ni ng and suppor t i ng i t s r easoni ng.   I n cont r ast ,  t hi s 

cour t  gi ves t hi s i mpor t ant  case shor t  shr i f t .   Today t he 
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maj or i t y announces f or  t he f i r st  t i me t hat  i t  i s  accept i ng t he 

case.   And t oday t he maj or i t y deci des t he case. 1      

¶79 I n r ender i ng a deci s i on,  a cour t  i s  t o pr ovi de not  

mer el y an answer  but  al so a r easoned,  accur at e expl anat i on.   A 

r easoned,  accur at e expl anat i on i s not  an i nconsequent i al  ni cet y 

t hat  t hi s cour t  may di sr egar d f or  t he sake of  conveni ence or  

hast e.   I t  i s  t he cor ner st one of  t he l egi t i macy of  j udi c i al  

deci s i on- maki ng.  

¶80 At  f i r st  gl ance,  t he or der  appear s t o pr ovi de some 

suppor t  f or  br oad concl usi ons r eached on f undament al  and compl ex 

i ssues of  l aw.   But  on even casual  r eadi ng,  t he expl anat i ons ar e 

c l ear l y di s i ngenuous,  based on di s i nf or mat i on.  

¶81 Just i ce Pr osser ' s concur r ence i s l onger  t han t he 

or der .   The concur r ence consi s t s most l y of  a st at ement  of  

happeni ngs.   I t  i s  l ong on r het or i c and l ong on st or y- t el l i ng 

t hat  appear s t o have a par t i san sl ant .   Li ke t he or der ,  t he 

concur r ence r eaches unsuppor t ed concl usi ons.      

¶82 I n hast i l y  r eachi ng j udgment ,  Just i ce Pat i ence D.  

Roggensack,  Just i ce Annet t e K.  Zi egl er ,  and Just i ce Mi chael  J.  

Gabl eman aut hor  an or der ,  j oi ned by Just i ce Davi d T.  Pr osser ,  

l acki ng a r easoned,  t r anspar ent  anal ysi s and i ncor por at i ng 

numer ous er r or s of  l aw and f act .   Thi s k i nd of  or der  seems t o 

open t he cour t  unnecessar i l y  t o t he char ge t hat  t he maj or i t y has 

                                                 
1 Thi s case came t o t he cour t  at  t he end of  Mar ch.   

Ther eaf t er ,  t he cour t  i ssued t wo separ at e or der s aski ng t he 
par t i es t o addr ess numer ous quest i ons.   We hel d ext ended or al  
ar gument  on June 6 pr esent ed by s i x par t i es.    
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r eached a pr e- det er mi ned concl usi on not  based on t he f act s and 

t he l aw,  whi ch under mi nes t he maj or i t y ' s ul t i mat e deci s i on.  

¶83 Just i ce N.  Pat r i ck Cr ooks expl ai ns t he f l aws i n t he 

or der ' s and concur r ence' s at t empt  t o r ecast  t he pet i t i on f or  

super vi sor y wr i t  as an or i gi nal  act i on.   He expl ai ns why t hi s 

cour t  shoul d deci de t hi s case i n an or der l y appel l at e r evi ew of  

t he c i r cui t  cour t ' s  or der  wi t h a f ul l  opi ni on.   I  j oi n hi s  

wr i t i ng.     

¶84 I  wr i t e t o emphasi ze t hat  i n a case t ur ni ng on 

separ at i on of  power s and whet her  t he l egi s l at ur e must  abi de by 

t he Open Meet i ngs Law and t he Wi sconsi n Const i t ut i on i n adopt i ng 

t he Budget  Repai r  Bi l l ,  i t  i s  i mper at i ve t hat  t hi s cour t  

car ef ul l y abi de by i t s aut hor i t y under  t he Const i t ut i on and 

f ol l ow i t s own r ul es and pr ocedur es.  

¶85 A cour t ' s  f ai l ur e t o f ol l ow r ul es and a cour t ' s  f ai l ur e 

t o pr ovi de a suf f i c i ent ,  f or t hr i ght ,  and r easoned anal ysi s 

under mi ne bot h t he cour t ' s  pr ocesses and t he deci s i on i t sel f .   

Onl y wi t h a r easoned,  accur at e anal ysi s can a cour t  assur e t he 

l i t i gant s and t he publ i c t hat  a deci s i on i s made on t he basi s of  

t he f act s and l aw,  f r ee f r om a j udge' s per sonal  i deol ogy and 

f r ee f r om ext er nal  pr essur e by t he execut i ve or  l egi s l at i ve 

br anches,  by par t i san pol i t i cal  par t i es,  by publ i c opi ni on,  or  

by speci al  i nt er est  gr oups.   

I  

¶86 At  i t s most  basi c l evel  t hi s case i s about  t he need f or  

gover nment  of f i c i al s t o f ol l ow t he Wi sconsi n Const i t ut i on and t he 

l aws.  
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¶87 The Di st r i ct  At t or ney' s chal l enge t o t he Budget  Repai r  

Bi l l  asser t s t hat  t he Open Meet i ngs Law i s a codi f i cat i on of  t he 

mandat es expr essl y pr ovi ded f or  i n t he Wi sconsi n Const i t ut i on.   

The Di st r i ct  At t or ney r el i es on Ar t i c l e I V,  Sect i on 10,  " [ t ] he 

door s of  each house shal l  be kept  open, "  and al so on Ar t i c l e I ,  

Sect i on 4:  " The r i ght  of  t he peopl e peaceabl y t o assembl e,  t o 

consul t  f or  t he common good,  and t o pet i t i on t he gover nment ,  or  

any depar t ment  t her eof ,  shal l  never  be abr i dged. "   

¶88 The l egi s l at ur e decl ar ed i n t he Open Meet i ngs Law t hat  

t he l egi s l at ur e woul d compl y wi t h t he Law t o t he f ul l est  ext ent  

" i n conf or mance wi t h ar t i c l e I V,  sect i on 10"  of  t he Wi sconsi n 

Const i t ut i on. 2  St at ut es ar e i nt er pr et ed t o gi ve ef f ect  t o ever y 

wor d.   A cour t  assumes t hat  t he l egi s l at ur e says what  i t  means,  

and means what  i t  says.   The wor ds i n a st at ut e ar e not  t o be 

t r eat ed as r het or i cal  f l ai r .    

¶89 Never t hel ess,  t he At t or ney Gener al  asser t s t hat  t he 

l egi s l at ur e need not  abi de by t he Open Meet i ngs Law;  t hat  t he 

l egi s l at ur e can choose when and i f  i t  wi l l  f ol l ow t he Open 

                                                 
2 Wi s.  St at .  § 19. 81 ( 3) :  " I n conf or mance wi t h ar t i c l e I V,  

sect i on 10,  of  t he const i t ut i on,  whi ch st at es t hat  t he door s of  
each house shal l  r emai n open,  except  when t he publ i c wel f ar e 
r equi r es secr ecy,  i t  i s  decl ar ed t o be t he i nt ent  of  t he 
l egi s l at ur e t o compl y t o t he f ul l est  ext ent  wi t h [ t he Open 
Meet i ngs Law] . "  
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Meet i ngs Law;  and t hat  cour t s cannot  enf or ce t he Open Meet i ngs 

Law agai nst  t he l egi s l at ur e and any of  i t s  commi t t ees. 3        

¶90 The l egi s l at ur e must  pl ay by t he r ul es of  t he 

Wi sconsi n Const i t ut i on and t he l aws.    

¶91 Pl ayi ng by t he r ul es and pl ayi ng f ai r  ar e i nt egr al  t o 

publ i c t r ust  and conf i dence i n our  gover nment  of f i c i al s——

l egi s l at i ve,  execut i ve,  and j udi c i al .   Publ i c t r ust  and 

conf i dence i n t he i nt egr i t y of  t he j udi c i al  br anch i s engender ed 

by a cour t ' s  i ssui ng a r easoned publ i c deci s i on based on publ i c 

r ecor ds af t er  publ i c ar gument s.   The j udi c i al  br anch cl ai ms 

l egi t i macy by t he r easoni ng of  i t s  deci s i ons.   " Any st ep t hat  

wi t hdr aws an el ement  of  t he j udi c i al  pr ocess f r om publ i c v i ew 

makes t he ensui ng deci s i on l ook mor e l i ke f i at  and r equi r es 

r i gor ous j ust i f i cat i on. " 4 

¶92 Tr ust  and conf i dence i n t he i nt egr i t y of  t he j udi c i al  

br anch as an i nst i t ut i on i s cr i t i cal  at  al l  t i mes but  especi al l y 

when a case has hi gh publ i c v i s i bi l i t y ,  i s  mi r ed i n par t i san 

                                                 
3 The Di st r i ct  At t or ney and Senat or  Mi l l er  asser t  t hat  t he 

At t or ney Gener al  i s  at t acki ng t he const i t ut i onal i t y of  t he Open 
Meet i ngs Law by asser t i ng t hat  t he cour t  cannot  enf or ce t he Law 
agai nst  t he l egi s l at ur e.   I n ot her  wor ds,  t he At t or ney Gener al  
i s  ar gui ng t hat  t he Open Meet i ngs Law i s cat egor i cal l y i nval i d 
wi t h r egar d t o t he l egi s l at ur e.   For  a di scussi on of  a 
cat egor i cal  at t ack on t he const i t ut i onal i t y of  a st at ut e,  see 
St at e v.  Ni nham,  2011 WI  33,  ___ Wi s.  2d ___,  797 N. W. 2d 451.   
The At t or ney Gener al  does not  have t he gener al  aut hor i t y t o 
at t ack t he const i t ut i onal i t y of  t he st at ut e,  wi t hout  st at ut or y  
aut hor i zat i on f r om t he l egi s l at ur e or  some ot her  const i t ut i onal  
or  common- l aw doct r i ne gi v i ng t he At t or ney Gener al  such 
aut hor i t y.   St at e v.  Ci t y of  Oak Cr eek,  2000 WI  9,  ¶33,  232 
Wi s.  2d 612,  605 N. W. 2d 526.  

4 Hi ckl i n Eng' g,  L. C.  v.  Bar t el l ,  439 F. 3d 346,  348- 49 ( 7t h 
Ci r .  2006) .  
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pol i t i cs,  and i s emot i onal l y char ged.   The need f or  r easoned 

j udgment  i s at  i t s  gr eat est  i n a case such as t hi s one,  i n whi ch 

subst ant i al  publ i c pol i cy and budget ar y deci s i ons of  t he 

coor di nat e br anches may be af f ect ed. 5  The i ssues pr esent ed i n 

t hi s case ar e st eeped i n a pol i t i cal l y char ged envi r onment  and 

i nvol ve hi ghl y cont r over si al  publ i c pol i cy and budget ar y 

mat t er s.   

¶93 That  t he j udi c i ar y has t he power  of  j udi c i al  r evi ew,  

t hat  i s ,  t he power  t o i nt er pr et  t he Const i t ut i on and hear  

chal l enges t o t he const i t ut i onal i t y of  l egi s l at i ve enact ment s,  

wi t hout  pr essur e f r om t he execut i ve or  l egi s l at i ve br anches,  i s 

a f undament al  pr i nci pl e of  t he Uni t ed St at es and Wi sconsi n 

Const i t ut i ons.   

¶94 Thi s f undament al  pr i nci pl e of  j udi c i al  r evi ew was 

descr i bed i n Feder al i st  No.  78, 6 whi ch emphasi zed t he i mpor t ance 

of  t he separ at i on of  power s and of  an i ndependent  j udi c i ar y t o 

ensur e t hat  l egi s l at i ve enact ment s ar e consi st ent  wi t h t he 

const i t ut i on.    

Ther e i s no l i ber t y,  i f  t he power  of  j udgi ng be not  
separ at ed f r om t he l egi s l at i ve and execut i ve power s.   

                                                 
5 As ot her  cour t s have admoni shed,  r easoned j udgment  i s  

especi al l y needed " when a j udi c i al  deci s i on accedes t o t he 
r equest s of  a coor di nat e br anch,  l est  i gnor ance of  t he basi s f or  
t he deci s i on cause t he publ i c t o doubt  t hat  ' compl et e 
i ndependence of  t he cour t s of  j ust i ce [ whi ch]  i s  pecul i ar l y 
essent i al  i n a l i mi t ed Const i t ut i on. ' "   Uni t ed St at es v.  Ar ef ,  
533 F. 3d 72,  83 ( 2d Ci r .  2008) .  

6 The Feder al i st  Paper s,  wr i t t en i n 1787- 88,  wer e dr af t ed t o 
pr omot e r at i f i cat i on of  t he Uni t ed St at es Const i t ut i on.   They 
r emai n a s i gni f i cant  pr i mar y sour ce f or  const i t ut i onal  
i nt er pr et at i on.   
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.  .  .  .  

The compl et e i ndependence of  t he cour t s of  j ust i ce i s 
pecul i ar l y essent i al  i n a l i mi t ed Const i t ut i on.  .  .  .   

A const i t ut i on i s,  i n f act ,  and must  be r egar ded by 
t he j udges,  as a f undament al  l aw.   I t  t her ef or e 
bel ongs t o t hem t o ascer t ai n i t s meani ng,  as wel l  as 
t he meani ng of  any par t i cul ar  act  pr oceedi ng f r om t he 
l egi s l at i ve body.   

¶95 Ascer t ai ni ng t he meani ng of  t he Wi sconsi n Const i t ut i on 

and whet her  t he enact ment  of  t he Budget  Repai r  Bi l l  compl i es 

wi t h const i t ut i onal  di r ect i ves i s t he essence of  t he pr esent  

case.   And t he cour t  must  do so adher i ng t o t he Const i t ut i on,  

l aws,  and i t s own r ul es of  pr ocedur e.  

I I  

¶96 The or der  and Just i ce Pr osser ' s concur r ence ar e based 

on er r or s of  f act  and l aw.   They i nappr opr i at el y use t hi s 

cour t ' s  or i gi nal  j ur i sdi ct i on,  make t hei r  own f i ndi ngs of  f act ,  

mi schar act er i ze t he par t i es '  ar gument s,  mi si nt er pr et  st at ut es,  

mi ni mi ze ( i f  not  el i mi nat e)  Wi sconsi n const i t ut i onal  guar ant ees,  

and mi sst at e case l aw,  appear i ng t o s i l ent l y over r ul e case l aw 

dat i ng back t o at  l east  1891.   Thi s case l aw r ecogni zes a 

cour t ' s  power  t o r evi ew l egi s l at i ve act i ons i n enact i ng l aws 

when const i t ut i onal  di r ect i ves ar e at  i ssue.  

 

A.  The Or der  and t he Concur r ence I nappr opr i at el y Use Thi s 

Cour t ' s  Or i gi nal  Jur i sdi ct i on.  

 

¶97 The or der  mi st akenl y asser t s t hat  t he St at e of  

Wi sconsi n and Secr et ar y Huebsch f i l ed " a pet i t i on f or  

super vi sor y/ or i gi nal  j ur i sdi ct i on pur suant  t o Wi s.  St at .  
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§§ ( Rul es)  809. 70 and 809. 71. "   No pet i t i on f or  or i gi nal  

j ur i sdi ct i on pur suant  t o Wi s.  St at .  § ( Rul e)  809. 70 was f i l ed i n 

t hi s cour t  by any par t y.   The pet i t i on t hat  was f i l ed i s  

capt i oned " pet i t i on f or  super vi sor y wr i t  pur suant  t o Wi s.  St at .  

§ 809. 71 and f or  i mmedi at e t empor ar y r el i ef  pur suant  t o Wi s.  

St at .  § 809. 52, "  and t he t ext  of  t he pet i t i on adher es t o t he 

capt i on.    

¶98 Thi s cour t ' s  aut hor i t y f or  r evi ew i s der i ved f r om t he 

Wi sconsi n Const i t ut i on,  whi ch pr ovi des t hat  t he cour t  has t wo 

t ypes of  j ur i sdi ct i on:   appel l at e and or i gi nal . 7  They ar e 

separ at e and di st i nct  j ur i sdi ct i ons,  ser vi ng di f f er ent  pur poses.   

" The concept  of  or i gi nal  j ur i sdi ct i on al l ows cases i nvol v i ng 

mat t er s of  gr eat  publ i c i mpor t ance t o be commenced i n t he 

supr eme cour t  i n t he f i r st  i nst ance. " 8  

¶99 Ther e i s not hi ng " or i gi nal "  or  " i n t he f i r st  i ns t ance"  

her e.   By commenci ng an or i gi nal  act i on on t he cour t ' s  own 

mot i on t o r evi ew t he f i nal  j udgment  of  t he c i r cui t  cour t ,  t he 

or der  and Just i ce Pr osser ' s concur r ence ar e bl endi ng t he 

                                                 
7 See Wi s.  Const .  ar t .  VI I ,  § 3( 2) :  " The supr eme cour t  has 

appel l at e j ur i sdi ct i on over  al l  cour t s and may hear  or i gi nal  
act i ons and pr oceedi ngs. "   

8 Mi chael  S.  Hef f er nan,  Appel l at e Pr act i ce and Pr ocedur e i n 
Wi sconsi n § 25. 1 ( 5t h ed.  2011) .   See al so Pet i t i on of  Hei l ,  230 
Wi s.  428,  446,  284 N. W.  42 ( 1938) ;  I n r e Exer ci se of  Or i gi nal  
Jur i sdi ct i on,  201 Wi s.  123,  229 N. W.  643 ( 1930) .  

Thi s case i s not  an or i gi nal  act i on i n any sense of  t he 
phr ase.   The Dane Count y Ci r cui t  Cour t  has al r eady i ssued a 
f i nal  det er mi nat i on r egar di ng each and ever y quest i on of  f act  
and quest i on of  l aw t hat  i s addr essed i n t he or der .  



Nos.   2011AP613- LV & 2011AP765- W. ssa 

 

10 
 

separ at e and di st i nct  concept s of  or i gi nal  and appel l at e 

j ur i sdi ct i on. 9  

                                                 
9 A pet i t i on f or  an or i gi nal  act i on wi l l  be gr ant ed when t he 

quest i ons pr esent ed ar e of  such i mpor t ance " t o cal l  f or  a speedy 
and aut hor i t at i ve det er mi nat i on by t hi s cour t  i n t he f i r st  
i nst ance .  .  .  . "   Pet i t i on of  Hei l ,  230 Wi s.  428,  446,  284 N. W.  
42 ( 1939) .  

Thi s cour t  has pr evi ousl y t aken or i gi nal  j ur i sdi ct i on i n 
t wo cases despi t e an i dent i cal  case pendi ng bef or e t he c i r cui t  
cour t .   I n bot h cases t he i ssue was nar r ow and an emer gency 
exi st ed wi t h no ot her  r emedy avai l abl e;  an appeal  coul d not  be 
t aken t i mel y t o get  t he per son on t he bal l ot  wi t hi n t he 
st at ut or y f r amewor k f or  pr i nt i ng bal l ot s;  r evi ew was necessar y 
t o pr ot ect  Wi sconsi n c i t i zens'  r i ght  t o vot e f or  t he candi dat e 
of  t hei r  choosi ng.   See St at e of  Wi sconsi n ex r el .  Nader  v.  
Ci r cui t  Cour t  f or  Dane Count y,  No.  2004AP2559- W,  unpubl i shed 
or der  ( 2004) ;  St at e ex r el .  Bar ber  v.  Ci r cui t  Cour t  f or  Mar at hon 
Count y,  178 Wi s.  468,  190 N. W.  563 ( 1922) .  

I n t he pr esent  case,  t her e i s no such exi gency.   Fi r st ,  t he 
i ssues pr esent ed r ai se f undament al  const i t ut i onal  pr i nci pl es 
r el at i ng t o t he power s of  t he execut i ve,  l egi s l at i ve,  and 
j udi c i al  br anches of  gover nment ,  as wel l  as quest i ons r egar di ng 
t he scope of  t he r i ght s of  t he peopl e of  t hi s St at e t o know 
about  t he act i ons t aken by t hei r  gover nment  and t hei r  r i ght  t o 
access t he l egi s l at i ve pr ocess.   The i ssues ar e not  nar r ow,  and 
t he i ssues i nvol ve conf l i c t i ng pr ecedent .   

Second,  t her e i s no " emer gency. "   The At t or ney Gener al  
asser t s t hat  an emer gency exi st s because each day t he al l eged 
br each of  separ at i on of  power s i s not  r esol ved i r r epar abl e 
damage i s done t o t he r epr esent at i ve gover nment  of  t hi s St at e.   
But  i f  t hat  asser t i on meet s t he def i ni t i on of  " emer gency, "  t hen 
any t i me any par t y asser t s t hat  a l aw or  an act i on i s  
unconst i t ut i onal  i t  woul d const i t ut e an " emer gency"  f or  t hi s 
cour t  t o deci de.   That ' s not  t he l aw of  t he st at e or  count r y.   

The " or di nar y cour se"  of  an appeal  coul d af f or d t he 
pet i t i oner s any war r ant ed r el i ef .   I n t he al t er nat i ve,  t he 
l egi s l at ur e coul d pass t he Budget  Repai r  Bi l l  i n conf or mance 
wi t h t he Open Meet i ngs Law,  r ender i ng t he ci r cui t  cour t ' s  
det er mi nat i ons i nef f ect i ve.   Thi s cour t  coul d s t i l l  deci de t he 
i mpor t ant  separ at i on of  power s i ssues pr esent ed.    
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¶100 Why i s t hi s i mpor t ant ?  By bl endi ng what  ar e under  our  

const i t ut i onal  aut hor i t y separ at e and di st i nct  j ur i sdi ct i ons——

or i gi nal  and appel l at e——t he or der  and concur r ence at t empt  t o 

ski r t  t he nor mal  st andar ds of  appel l at e r evi ew.   Faced wi t h no 

r ecor d,  t hey conj ur e t hei r  own f act s——somet hi ng t hi s cour t  

shoul d never  do,  r egar dl ess of  whet her  i t  i s  exer ci s i ng 

appel l at e or  or i gi nal  j ur i sdi ct i on.   

¶101 I f  t hi s cour t  wi shes t o t ake j ur i sdi ct i on of  t he 

f act ual  and l egal  i ssues pr esent ed i n t hi s  mat t er ,  t he 

l egi t i mat e and const i t ut i onal  r out e i s t hr ough an appeal .   And 

i ndeed Just i ce Pr osser  r evi ews t he ci r cui t  cour t ' s  deci s i on as 

i f  t hi s case wer e an appeal .   

 

B.  The Or der  and t he Concur r ence Make Thei r  Own Fact ual  

Fi ndi ngs.  

 

¶102 The or der  st at es:   " The door s of  t he senat e and 

assembl y wer e kept  open t o t he pr ess and member s of  t he publ i c  

dur i ng t he enact ment  of  t he Act .   The door s of  t he senat e 

par l or ,  wher e t he j oi nt  commi t t ee on conf er ence met ,  wer e open 

t o t he pr ess and member s of  t he publ i c.   Wi sconsi nEye br oadcast  

t he pr oceedi ngs l i ve. 10  Access was not  deni ed. "    

                                                 
10 Pr ess cover age i s not  necessar i l y  t he equi val ent  of  

al l owi ng t he publ i c t o be pr esent .   Cf .  Dougl as v.  Wai nwr i ght ,  
714 F. 2d 1532,  1542- 43 ( 11t h Ci r .  1983) ,  vacat ed,  468 U. S.  1206 
( 1984) ,  adher ed t o on r emand,  739 F. 2d 531 ( 11t h Ci r .  1984)  
( r el at i ng t o t he const i t ut i onal  guar ant ee of  a publ i c t r i al ) .  
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¶103 Foot not e 1 of  t he or der  i mpl i es t hat  t hese f i ndi ngs of  

f act  ar e suppor t ed by t he t r anscr i pt s of  t he hear i ngs bef or e t he 

c i r cui t  cour t ,  whi ch wer e f i l ed i n " appendi ces accompanyi ng t he 

var i ous mot i ons and pet i t i ons f i l ed her ei n. "    

¶104 Just i ce Cr ooks,  at  ¶143 n. 15,  power f ul l y expl ai ns t hat  

r el i ance on i nf or mat i on i n t r anscr i pt s not  i n t he r ecor d bef or e 

t hi s cour t  i s  a depar t ur e f r om set t l ed pr ecedent .   

 ¶105 I n hi s concur r ence,  Just i ce Pr osser  makes hi s  own 

f act ual  f i ndi ngs.   I ndeed,  most  of  hi s concur r ence i s a 

st at ement  of  happeni ngs.   Yet  Just i ce Pr osser  asser t s i n ¶19 

" t hat  t her e ar e no i ssues of  mat er i al  f act  t hat  pr event  t he 

cour t  f r om addr essi ng t he l egal  i ssues pr esent ed. "  

¶106 Wher e do al l  of  t hese f act s come f r om?  Not  f r om t he 

cer t i f i cat i on pr oceedi ngs ( whi ch t he or der  deni es)  or  f r om t he 

pet i t i on f or  super vi sor y wr i t  ( whi ch t he cour t  t r ansf or ms i nt o 

an or i gi nal  act i on) .   Not  f r om t he deci s i on or  f i nal  j udgment  of  

t he Dane Count y Ci r cui t  Cour t .   I ndeed,  some of  t he " f i ndi ngs of  

f act "  ar e i n di r ect  cont r avent i on of  t he f act s f ound by t he 

c i r cui t  cour t .   By cast i ng t hi s as an or i gi nal  act i on,  t he f our  

j ust i ces ar e abl e t o ski r t  f act s t hat  may i mpede t he r ush t o 

t hei r  ul t i mat e dest i nat i on.   

¶107 The f our  j ust i ces ar e ent i t l ed t o t hei r  opi ni ons,  but  

t hey ar e not  ent i t l ed t o t hei r  own f act s.   Thi s cour t  i s  not  a 

f act - f i ndi ng cour t .    

¶108 I f  f i ndi ngs of  f act  ar e r equi r ed i n t he exer ci se of  

our  or i gi nal  j ur i sdi ct i on,  t her e ar e pr ocedur es f or  get t i ng 

t hose f act s.   I nst ead of  adher i ng t o t hose pr ocedur es,  t he f our  



Nos.   2011AP613- LV & 2011AP765- W. ssa 

 

13 
 

j ust i ces set  f or t h t hei r  own ver si on of  f act s wi t hout  evi dence.   

They shoul d not  engage i n t hi s di s i nf or mat i on.  

 

C.  The Or der  and t he Concur r ence Mi schar act er i ze t he Ar gument s 

of  t he Par t i es.  

 

¶109 No par t y ar gues t o t he cour t ,  as t he or der  c l ai ms,  

t hat  " t he l egi s l at ur e amended Ar t i c l e I V,  Sect i on 10 of  t he 

Wi sconsi n Const i t ut i on by i t s enact ment  of  t he Open Meet i ngs 

Law. "   The or der  bui l ds a st r aw house so t hat  i t  can bl ow i t  

down.    

¶110 Just i ce Pr osser  suggest s t hat  t he ar gument  of  t he 

par t i es i s t hat  t he Open Meet i ngs Law i s a codi f i cat i on of  

Ar t i c l e I V,  Sect i on 10 of  t he Wi sconsi n Const i t ut i on such t hat  

t he st at ut es amend t he Const i t ut i on.   Just i ce Pr osser  t oo bui l ds 

a st r aw house t o bl ow down wi t h uncont est ed,  accept ed 

bl ackl et t er  l aw t hat  t he Wi sconsi n Const i t ut i on cannot  be 

changed by st at ut e.  

 

D.  The Or der  and t he Concur r ence Fai l  t o Addr ess Adequat el y t he 

Rol e of  t he Secr et ar y of  St at e.  

 

¶111 The or der  and concur r ence f ai l  t o exami ne car ef ul l y 

t he ar gument s of  t he Secr et ar y  of  St at e about  t he r espect i ve 

r ol es of  t he Secr et ar y of  St at e and t he Legi s l at i ve Ref er ence 

Bur eau i n t he publ i cat i on of  l egi s l at i ve act s,  t he pr i nt i ng of  

not i ce i n t he of f i c i al  st at e newspaper ,  and t he ef f ect i ve dat e 
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of  a st at ut e.   See Wi s.  St at .  §§ 14. 38( 10) ,  35. 095( 3) ( b) ,  

991. 11.  

 

E.  The Or der  and t he Concur r ence Mi ni mi ze,  I f  Not  El i mi nat e,  The 

Wi sconsi n Const i t ut i onal  Guar ant ee,  Ar t i c l e I V,  Sect i on 10,  That  

" The Door s of  Each House Shal l  Be Kept  Open. "  

 

¶112 Thi s const i t ut i onal  pr ovi s i on,  Ar t i c l e I V,  Sect i on 10 

of  t he Wi sconsi n Const i t ut i on,  has never  bef or e been i nt er pr et ed 

by t hi s cour t  or  any Wi sconsi n cour t .   The or der  i nt er pr et s and 

di smi sses t he const i t ut i onal  pr ovi s i on i n f our  shor t  sent ences 

wi t hout  c i t at i on or  r at i onal e——an unsuppor t ed,  f our - sent ence 

i nt er pr et at i on of  a f undament al  const i t ut i onal  guar ant ee ensur ed 

by t he peopl e of  Wi sconsi n!    

¶113 Af t er  st at i ng i t s own f act ual  f i ndi ngs,  t he or der  

di smi sses t he si gni f i cant  const i t ut i onal  ar gument  wi t h f our  

wor ds:  " Access was not  deni ed. "   By t hi s i nt er pr et at i on,  t he 

const i t ut i onal  r i ght  of  t he peopl e t o know what  i t s l egi s l at ur e 

i s doi ng has been si gni f i cant l y mi ni mi zed,  i f  not  el i mi nat ed.  

¶114 I nst ead of  t he or der ' s f our - sent ence anal ysi s of  t hi s  

i mpor t ant  const i t ut i onal  pr ovi s i on,  Just i ce Pr osser  set s f or t h a 

t wo- par agr aph anal ysi s.   He goes f ur t her  t han t he or der  wi t h a 

novel  i nt er pr et at i on of  t hi s const i t ut i onal  pr ovi s i on.   He 

st at es t hat  t he " mani f est  pur pose"  of  Ar t i c l e I V,  Sect i on 10 of  

t he Wi sconsi n Const i t ut i on i s " t o pr event  st at e l egi s l at i ve 

busi ness f r om bei ng conduct ed i n secr et  except  i n ext r emel y 
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l i mi t ed c i r cumst ances. "   Fr om whence comet h Just i ce Pr osser ' s 

" mani f est  pur pose?"   He doesn' t  say.  

 

F.  The Or der  and t he Concur r ence Mi sst at e Case Law,  Appear i ng To 

Si l ent l y Over r ul e A Cour t ' s  Power  To Revi ew Legi s l at i ve Act i ons 

For  Compl i ance Wi t h Const i t ut i onal  Di r ect i ves.  

 

¶115 The or der  and Just i ce Pr osser ' s concur r i ng opi ni on 

t r eat  t he answer s t o t he s i gni f i cant  quest i ons of  l aw pr esent ed 

as c l ear  and beyond di sput e,  cont r ol l ed by uncont r over t ed 

pr ecedent .   The or der  and t he concur r ence do not  t el l  t he f ul l  

l egal  st or y.    

¶116 The cour t  of  appeal s cer t i f i ed t he l egal  quest i ons t o 

t hi s cour t  because t he answer s ar e not  c l ear  and our  pr ecedent  

i s conf l i c t i ng.   The cour t  of  appeal s det er mi ned t hat  

c l ar i f i cat i on i s  r equi r ed r egar di ng " t he i nt er act i on bet ween t he 

Open Meet i ngs Law and a l i ne of  cases deal i ng wi t h t he 

separ at i on of  power  doct r i ne, "  c i t i ng t o f our  cases:   Goodl and 

v.  Zi mmer man,  243 Wi s.  459,  10 N. W. 2d 180 ( 1943) ;  St at e ex r el .  

Lynch v.  Cont a,  71 Wi s.  2d 662,  239 N. W. 2d 313 ( 1976) ;  St at e ex 

r el .  La Fol l et t e v.  St i t t ,  114 Wi s.  2d 358,  338 N. W. 2d 684 

( 1983) ;  and Mi l waukee Jour nal  Sent i nel  v.  Wi sconsi n Dep' t  of  

Admi n. ,  2009 WI  79,  319 Wi s.  2d 439,  768 N. W. 2d 700.    

¶117 " I n sum, "  t he cour t  of  appeal s  st at ed,  " Goodl and and 

St i t t  appear  t o f avor  t he Secr et ar y of  St at e' s posi t i on [ t he 

posi t i on now f or war ded by t he St at e of  Wi sconsi n and Secr et ar y 

Huebsch]  t hat  cour t s l ack aut hor i t y t o i nval i dat e l egi s l at i on 
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enact ed i n v i ol at i on of  t he Open Meet i ngs Law or ,  at  t he l east ,  

t o do so bef or e publ i cat i on.   I n cont r ast ,  Lynch and Mi l waukee 

Jour nal  Sent i nel  suppor t  t he Di st r i ct  At t or ney' s v i ew. "  

¶118 Nei t her  t he or der  nor  t he concur r ence comes t o gr i ps 

wi t h t he i ssue i n t he pr esent  case,  namel y whet her  t he Open 

Meet i ngs Law compl i es wi t h const i t ut i onal  di r ect i ves,  

speci f i cal l y Ar t i c l e I V,  Sect i on 10 and Ar t i c l e I ,  Sect i on 4,  so 

t hat  t he cour t  must  enf or ce t he Open Meet i ngs Law.        

¶119 Fi r st ,  t he or der  mi sr epr esent s Mi l waukee Jour nal  

Sent i nel  v.  Wi sconsi n Depar t ment  of  Admi ni st r at i on,  2009 WI  79,  

319 Wi s.  2d 439,  768 N. W. 2d 700,  as not  i nvol v i ng t he 

l egi s l at ur e' s compl i ance wi t h a st at ut e.   I n t he Mi l waukee 

Jour nal  Sent i nel  case,  t he cour t  decl ar ed t hat  i t  had 

j ur i sdi ct i on t o det er mi ne whet her  t he l egi s l at ur e compl i ed wi t h 

Wi s.  St at .  § 111. 92( 1) ( a) ,  a st at ut e gover ni ng l egi s l at i ve 

pr ocedur e,  because t hat  st at ut e f ur t her ed t he const i t ut i onal  

di r ect i ves f ound i n Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n 

Const i t ut i on.  

¶120 Second,  t he or der  f ai l s  t o acknowl edge t hat  t he 

Mi l waukee Jour nal  Sent i nel  case expl ai ned t hat  a cour t  wi l l  

i nt er pr et  and appl y a pr ocedur al  st at ut e t o det er mi ne whet her  

t he l egi s l at i ve act i on compl i es " wi t h const i t ut i onal  

di r ect i ves" :       

[ W] e need not  deci de whet her  Wi s.  St at .  § 111. 92( 1) ( a)  
i s a r ul e of  l egi s l at i ve pr oceedi ng because a 
st at ut e' s t er ms must  be i nt er pr et ed t o compl y wi t h 
const i t ut i onal  di r ect i ves.   Accor di ngl y,  even i f  t he 
st at ut e mi ght  ot her wi se be char act er i zed as a 
l egi s l at i ve r ul e of  pr oceedi ng,  we may i nt er pr et  t he 
st at ut e and appl y i t  t o t he l egi s l at i ve act i on t o 
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det er mi ne whet her  t hat  act i on compl i es wi t h t he 
r el evant  const i t ut i onal  mandat es.   Mar bur y v.  Madi son,  
5 U. S.  ( 1 Cr anch)  137 ( 1803) ;  [ St at e ex r el .  La 
Fol l et t e v. ]  St i t t ,  114 Wi s.  2d [ 358,  at ]  367,  [ 338 
N. W. 2d 684 ( 1983) ] ;  McDonal d v.  St at e,  80 Wi s.  407,  
411- 12,  50 N. W.  185 ( 1891) .        

Ther ef or e,  because bot h Wi s.  St at .  § 111. 92( 1) ( a)  and 
Ar t i c l e I V,  Sect i on 17( 2)  r equi r e t he l egi s l at ur e t o 
t ake addi t i onal  act i ons t o amend exi st i ng l aw or  t o 
cr eat e new l aw,  and we have j ur i sdi ct i on t o i nt er pr et  
t he Wi sconsi n Const i t ut i on and t he Wi sconsi n St at ut es,  
we have t he aut hor i t y t o eval uat e l egi s l at i ve 
compl i ance wi t h § 111. 92( 1) ( a) .   St i t t ,  114 Wi s.  2d at  
367,  338 N. W. 2d 684.   Accor di ngl y,  we r ej ect  WSEU' s 
ar gument  i n t hi s r espect ,  and pr oceed t o det er mi ne 
whet her  t he l egi s l at ur e compl i ed wi t h § 111. 92( 1) ( a)  
i n l i ght  of  t he Wi sconsi n Const i t ut i on.   

Mi l waukee Jour nal  Sent i nel ,  319 Wi s.  2d 439,  ¶¶19,  20 ( f oot not e 

omi t t ed) .  

 ¶121 Just i ce Pr osser  f ai l s  t o ment i on t he case.  

¶122 The Mi l waukee Jour nal  Sent i nel  case was based on at  

l east  t hr ee ear l i er  cases,  al l  concl udi ng t hat  a cour t  may 

r equi r e t he l egi s l at ur e t o compl y wi t h a l egi s l at i ve pr ocedur al  

r ul e or  st at ut e i f  t he pr ocedur al  r ul e or  st at ut e f ur t her s a 

const i t ut i onal  di r ect i ve. 11 

                                                 
11 See St at e ex r el .  La Fol l et t e v.  St i t t ,  114 Wi s.  2d 358,  

364,  338 N. W. 2d 684 ( 1983)  ( A cour t  " wi l l  not  i nt er meddl e i n 
what  we vi ew,  i n t he absence of  const i t ut i onal  di r ect i ves t o t he 
cont r ar y,  t o be pur el y l egi s l at i ve concer ns .  .  .  .  [ C] our t s 
gener al l y consi der  t hat  t he l egi s l at ur e' s adher ence t o t he r ul es 
or  st at ut es pr escr i bi ng pr ocedur e i s a mat t er  ent i r el y wi t hi n 
l egi s l at i ve cont r ol  and di scr et i on,  not  subj ect  t o j udi c i al  
r evi ew unl ess t he l egi s l at i ve pr ocedur e i s mandat ed by t he 
const i t ut i on"  ( emphasi s added) . ) .   
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 ¶123 The or der  and Just i ce Pr osser ' s concur r ence put  i n 

j eopar dy Mi l waukee Jour nal  Sent i nel  and pr i or  case l aw t hat  

decl ar es t hat  a cour t  may det er mi ne whet her  l egi s l at i ve act i on 

i n enact ment  of  a l aw compl i es wi t h a r el evant  const i t ut i onal  

di r ect i ve.    

¶124 Mi l waukee Jour nal  Sent i nel  ( and i t s pr ecur sor s)  

cor r ect l y st at e t he appl i cabl e pr i nci pl es of  j udi c i al  r evi ew,  

t he doct r i ne of  separ at i on of  power s,  and t he f unct i ons of  t he 

l egi s l at ur e and j udi c i ar y.     

I I I  

¶125 I n sum,  t he l i t i gant s and t he publ i c deser ve mor e t han 

t he maj or i t y ' s hast y j udgment .    

¶126 Each per son must  abi de by t he l aw.   Each br anch of  

gover nment  must  abi de by t he l aw.   Thi s cour t  must  ensur e t hat  

t he l aw gover ni ng j udi c i al  deci s i on- maki ng i s f ol l owed.   Just i ce 

Br andei s st at ed t hese pr i nci pl es el oquent l y as f ol l ows:   

I n a gover nment  of  l aws,  ex i st ence of  t he gover nment  
wi l l  be i mper i l ed i f  i t  f ai l s t o obser ve t he l aw 
scr upul ousl y.   Our  gover nment  i s t he pot ent ,  t he 
omni pr esent  t eacher .   For  good or  f or  i l l ,  i t  t eaches 
t he whol e peopl e by i t s exampl e.   Cr i me i s cont agi ous.   

                                                                                                                                                             
See St at e ex r el .  Lynch v.  Cont a,  71 Wi s.  2d 662,  695,  239 

N. W. 2d 313 ( 1976) ,  i n whi ch t he cour t  was asked t o enf or ce an 
ear l i er  ver si on of  t he Open Meet i ngs Law.   The cour t  obser ved 
t hat  t he " t i me- honor ed pr ecept ,  est abl i shed i n Mar bur y v.  
Madi son,  [ pr ovi des t hat ]  t he j udi c i ar y may r evi ew t he act s of  
t he l egi s l at ur e f or  any conf l i c t  wi t h t he Const i t ut i on"  
( emphasi s added) .  

As ear l y as McDonal d v.  St at e,  80 Wi s.  407,  411- 12,  50 N. W.  
185 ( 1891) ,  subst ant i al l y  s i mi l ar  l anguage appear ed:   " The bi l l  
f or  ch.  488 was t her ef or e r egul ar l y passed,  and t he chapt er  i s a 
val i d l aw,  unl ess i t  comes wi t hi n t he pr ovi s i ons of  sec.  8,  ar t .  
VI I I ,  of  t he [ Wi sconsi n]  const i t ut i on"  ( emphasi s added) .  
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I f  t he gover nment  becomes a l awbr eaker ,  i t  br eeds 
cont empt  f or  l aw;  i t  i nvi t es ever y man t o become a l aw 
unt o hi msel f ;  i t  i nvi t es anar chy.  .  .  .  Agai nst  t hat  
per ni c i ous doct r i ne t hi s cour t  shoul d r esol ut el y set  
i t s  f ace.  

Ol mst ead v.  Uni t ed St at es,  277 U. S.  438,  485 ( 1928)  ( Br andei s,  

J. ,  di ssent i ng) .  

¶127 The r esol ut eness cal l ed f or  by Just i ce Br andei s i s no 

l ess appl i cabl e t o t he obser vance of  t he f undament al  pr i nci pl es 

of  t he cour t s i n our  syst em of  gover nment .   Unr easoned j udgment s 

br eed cont empt  f or  t he l aw.   The maj or i t y,  by sacr i f i c i ng honest  

r easoni ng,  l eads us down a per ni c i ous pat h.   The or der  t oday 

depar t s f r om f undament al  pr i nci pl es.   I t  f ai l s  t o abi de by t he 

cour t ' s  Const i t ut i onal  aut hor i t y and i t s own r ul es and 

pr ocedur es and har ms t he r i ght s of  t he peopl e f r om whom our  

aut hor i t y der i ves. 12  The l egi t i mat e and const i t ut i onal  r out e t o 

deci de t he i ssues pr esent ed i s t hr ough an appeal .    

¶128 For  t he r easons st at ed,  I  do not  j oi n t he or der .  

¶129 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s wr i t i ng.  

  

                                                 
12 Our  st at e const i t ut i on decl ar es:   " The bl essi ngs of  a 

f r ee gover nment  can onl y be mai nt ai ned by a f i r m adher ence t o 
j ust i ce,  moder at i on,  t emper ance,  f r ugal i t y and vi r t ue,  and by 
f r equent  r ecur r ence t o f undament al  pr i nci pl es. "   Wi s.  Const .  
ar t .  I ,  § 22.  
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¶130 N.  PATRI CK CROOKS,  J.    (concurring in part and 

dissenting in part).  These mat t er s exempl i f y t he i mpor t ance of  

compl i ance wi t h pr ocedur al  r ul es and t he r ul e of  l aw t o t he 

l egi t i macy of  our  gover nment .   Just  as t her e i s a r i ght  way and 

a wr ong way t o pr oceed wi t h t he l egi s l at i ve pr ocess,  t her e i s a 

r i ght  way and a wr ong way t o accept  t he s i gni f i cant  i ssues 

pr esent ed f or  r evi ew.   I  di ssent  i n par t  because,  i n t aki ng 

t hese mat t er s as an or i gi nal  act i on and swi f t l y  vacat i ng t he 

c i r cui t  cour t ' s  or der s wi t hout  suf f i c i ent  exami nat i on,  t he 

maj or i t y has pr oceeded t he wr ong way.  

¶131 I  concur  i n par t  because I  agr ee wi t h t he maj or i t y 

t hat  i t  i s  i mper at i ve t hat  t hi s cour t  addr ess t he wei ght y and 

compl i cat ed quest i ons pr esent ed her e.   I t  i s  of  gr eat  

s i gni f i cance t o t he peopl e of  Wi sconsi n whet her  t he l egi s l at ur e 

i s r equi r ed t o f ol l ow t he Open Meet i ngs Law,  whi ch appar ent l y i t  

has t i ed t o t he Wi sconsi n Const i t ut i on,  and i f  so,  how i t  may be 

hel d account abl e.   I t  i s  i mpor t ant  not  onl y her e wher e t he Act  

at  i ssue,  2011 Wi sconsi n Act  10,  was hot l y debat ed,  but  i n ever y  

case wher e t he l egi s l at ur e act s on behal f  of  t he peopl e.   Those 

who woul d r ush t o j udgment  on t hese mat t er s ar e essent i al l y  

t aki ng t he posi t i on t hat  get t i ng t hi s opi ni on out  i s mor e 

i mpor t ant  t han doi ng i t  r i ght  and get t i ng i t  r i ght .   As t hi s 

cour t  r ecent l y  st at ed,  and as t he Honor abl e Mar yann Sumi  

r epeat ed i n her  deci s i on i n r egar d t o t hese mat t er s,  " The r i ght  

of  t he peopl e t o moni t or  t he peopl e' s busi ness i s one of  t he 

cor e pr i nci pl es of  democr acy. " 1  I  al so concur  because I  agr ee 
                                                 

1 Schi l l  v .  Wi s.  Rapi ds Sch.  Di st . ,  2010 WI  86,  ¶2,  327 
Wi s.  2d 572,  786 N. W. 2d 177.  
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wi t h t he maj or i t y t hat  Act  10 i s not  i n ef f ect ,  and t hat  t he 

cer t i f i cat i on and mot i ons f or  t empor ar y r el i ef  i n case No.  

2011AP613- LV shoul d be deni ed.  

¶132 Speci f i cal l y,  t hi s case r ai ses t he f ol l owi ng 

quest i ons:  ( 1)  I s t he Open Meet i ngs Law2 enf or ceabl e agai nst  t he 

l egi s l at ur e and,  i f  so,  what  sanct i ons ar e appr opr i at e? ( 2)  May 

a cour t  ever  voi d an Act  because of  an Open Meet i ngs Law 

vi ol at i on? ( 3)  May a cour t  pr ohi bi t  t he publ i cat i on,  

i mpl ement at i on,  or  ef f ect i veness of  an Act  passed i n v i ol at i on 

of  t he Open Meet i ngs Law,  or  must  a cour t  wai t  unt i l  af t er  t he 

Act  i s publ i shed? 

¶133 Ther e i s no quest i on t hat  t hese i ssues ar e wor t hy of  

t hi s cour t ' s  r ev i ew.   But  pr ocedur es mat t er ——t o t he cour t s,  t he 

l egi s l at ur e,  and t he peopl e of  Wi sconsi n.   Ther e i s a r i ght  way 

t o addr ess t hese i ssues and a wr ong way.   The maj or i t y chooses 

t he wr ong way by r ef usi ng t o t ake t hi s case t hr ough t he 

appr opr i at e pr ocedur al  mechani sm,  and by r ushi ng t o i ssue an 

or der  wi t hout  suf f i c i ent  exami nat i on or  a compl et e r ecor d.   I  

concur  i n par t  because I  agr ee wi t h t he maj or i t y ' s deci s i on t o 

addr ess t hese i mpor t ant  quest i ons.   I  di ssent  i n par t  due t o t he 

maj or i t y ' s deci s i on t o ut i l i ze i nappr opr i at el y t hi s cour t ' s  

or i gi nal  j ur i sdi ct i on and due t o i t s i ssui ng a hast y or der  

wi t hout  suf f i c i ent  consi der at i on,  and wi t hout  adequat el y 

addr essi ng al l  of  t he par t i es '  ar gument s.   I  am convi nced t hat  

                                                 
2 Wi s.  St at .  §§ 19. 81- 19. 98 ( 2009- 10) .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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t hese si gni f i cant  i ssues shoul d be addr essed t hr ough a di r ect  

appeal ,  whi ch woul d al l ow t hi s cour t  t o mor e f ul l y r esol ve,  wi t h 

t he benef i t  of  a compl et e r ecor d,  t he compl ex l egal  and f act ual  

i ssues at  st ake.  

I  

¶134 I n addi t i on t o t he pr ocedur al  mor ass t hat  t he 

maj or i t y ' s t er se,  hast y or der  at t empt s t o sweep under  t he r ug,  

t her e ar e i mpor t ant  l egal  i ssues per t ai ni ng t o t he mer i t s of  

t hese cases t hat  i t  f ai l s  t o f ul l y  r esol ve.   To expl ai n j ust  

what  t hese i ssues ar e,  I  f i r st  pr ovi de an over vi ew of  t he l egal  

l andscape.  

¶135 At  t he cent er  of  t hese mat t er s,  and at  t he hear t  of  

t he Open Meet i ngs Law,  i s  t he mandat e i n Wi sconsi n' s 

const i t ut i on t hat  " [ t ] he door s of  each house shal l  be kept  open 

except  when t he publ i c wel f ar e shal l  r equi r e secr ecy. " 3  The 

l egi s l at ur e enact ed t he Open Meet i ngs Law,  i n par t ,  t o compl y 

wi t h t hi s const i t ut i onal  di r ect i ve. 4 

¶136 Rel evant  t o t hi s case,  t he l egi s l at ur e r equi r ed 

meet i ngs of  a " gover nment al  body"  be pr oper l y not i ced and open 

                                                 
3 Wi s.  Const .  ar t .  I V,  § 10.  

4 Wi sconsi n St at .  § 19. 81( 3)  pr ov i des:  " I n conf or mance wi t h 
ar t i c l e I V,  sect i on 10,  of  t he const i t ut i on,  whi ch st at es t hat  
t he door s of  each house shal l  r emai n open,  except  when t he 
publ i c wel f ar e r equi r es secr ecy,  i t  i s  decl ar ed t o be t he i nt ent  
of  t he l egi s l at ur e t o compl y t o t he f ul l est  ext ent  wi t h t hi s 
subchapt er . "   ( Emphasi s added. )  
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t o t he publ i c. 5  I t  al so appear ed t o make i t  cl ear  t hat  t hese 

access and not i ce r equi r ement s appl y t o i t sel f  and i t s  

commi t t ees. 6   The l egi s l at ur e aut hor i zed t he di s t r i ct  at t or ney 

t o pr osecut e v i ol at i ons. 7  And f i nal l y,  i t  di r ect ed cour t s t o 

enj oi n or  voi d act i ons t aken i n v i ol at i on of  t he Open Meet i ngs 

Law. 8    

                                                 
5 Wi sconsi n St at .  § 19. 83( 1)  pr ovi des i n r el evant  par t :  

" Ever y meet i ng of  a gover nment al  body shal l  be pr eceded by 
publ i c not i ce as pr ovi ded i n s.  19. 84,  and shal l  be hel d i n open 
sessi on. "   Wi sconsi n St at .  § 19. 84( 3)  pr ovi des i n r el evant  par t :  
" Publ i c not i ce of  ever y meet i ng of  a gover nment al  body shal l  be 
gi ven at  l east  24 hour s pr i or  t o t he commencement  of  such 
meet i ng unl ess f or  good cause such not i ce i s i mpossi bl e or  
i mpr act i cal ,  i n whi ch case shor t er  not i ce may be gi ven,  but  i n 
no case may t he not i ce be pr ovi ded l ess t han 2 hour s i n advance 
of  t he meet i ng. "  

6 Wi sconsi n St at .  § 19. 82( 1)  def i nes a " [ g] over nment al  body"  
as " a st at e or  l ocal  agency,  boar d,  commi ss i on,  commi t t ee,  
counci l ,  depar t ment  or  publ i c body cor por at e and pol i t i c  cr eat ed 
by const i t ut i on,  st at ut e,  or di nance,  r ul e or  or der . "   Wi sconsi n 
St at .  § 19. 87 f ur t her  expl i c i t l y  st at es t hat  t he Open Meet i ngs 
Law " shal l  appl y t o al l  meet i ngs of  t he senat e and assembl y and 
t he commi t t ees,  subcommi t t ees and ot her  subuni t s t her eof , "  wi t h 
t he except i on of  cer t ai n meet i ngs not  at  i ssue her e.    

7 Wi sconsi n St at .  § 19. 97( 1)  pr ov i des i n r el evant  par t  t hat  
t he Open Meet i ngs Law " shal l  be enf or ced i n t he name and on 
behal f  of  t he st at e by t he at t or ney gener al  or ,  upon t he 
ver i f i ed compl ai nt  of  any per son,  by t he di st r i ct  at t or ney of  
any count y wher ei n a v i ol at i on may occur . "   Unl i ke t he s i t uat i on 
i n St at e v.  Ci t y of  Oak Cr eek,  2000 WI  9,  ¶1,  232 Wi s.  2d 612,  
605 N. W. 2d 526,  i n whi ch t hi s cour t  r ecogni zed t hat  t he at t or ney 
gener al ' s  aut hor i t y i s st at ut or i l y  def i ned and concl uded t hat  
t he at t or ney gener al  l acked t he aut hor i t y t o chal l enge t he 
const i t ut i onal i t y of  t he st at ut e at  i ssue,  t he Open Meet i ngs Law 
expr essl y aut hor i zes t he di st r i ct  at t or ney t o enf or ce i t s 
pr ovi s i ons.      

8 Subsect i ons ( 2)  and ( 3)  of  Wi s.  St at .  § 19. 97 pr ovi de:  

( 2)  .  .  .  [ T] he at t or ney gener al  or  t he di st r i ct  
at t or ney may commence an act i on .  .  .  t o obt ai n such 
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¶137 I t  i s  t hi s cour t ' s  obl i gat i on t o har moni ze t he 

exi st i ng pr ecedent  and t o appl y  t hi s expl i c i t  st at ut or y l anguage 

t o gi ve ef f ect  t o t he l egi s l at i ve i nt ent .   The cor e l egal  i ssues 

pr esent ed by t hi s case ar e not  as easi l y r esol ved as t he 

maj or i t y ' s or der  suggest s:  ( 1)  Ar e t he Open Meet i ngs Law' s  

access or  not i ce pr ovi s i ons as const i t ut i onal l y based 

r equi r ement s enf or ceabl e agai nst  t he l egi s l at ur e or  i t s 

commi t t ees?  ( 2)  I f  so,  i s  decl ar i ng an act  voi d among t he 

sanct i ons a cour t  may i mpose r egar di ng a l egi s l at i ve act i on 

t aken i n v i ol at i on of  t hi s l aw? ( 3)  Does a cour t  have t he 

aut hor i t y t o enj oi n t he publ i cat i on,  i mpl ement at i on,  or  

ef f ect i veness of  an act ,  wher e some par t  of  t he l egi s l at i ve 

pr ocess was conduct ed i n v i ol at i on of  t he Open Meet i ngs Law,  but  

t he act  was passed by t he l egi s l at ur e and si gned by t he 

gover nor ?  I nst ead,  a r evi ew of  pr ecedent  r ai ses addi t i onal  

quest i ons t hat  t he maj or i t y does not  addr ess.    

¶138 I n Goodl and v.  Zi mmer man,  t hi s cour t  pr ovi ded t hat  

" t he cour t  has power  t o decl ar e i nval i d an act  of  t he 

                                                                                                                                                             
ot her  l egal  or  equi t abl e r el i ef ,  i ncl udi ng but  not  
l i mi t ed t o mandamus,  i nj unct i on or  decl ar at or y 
j udgment ,  as may be appr opr i at e under  t he 
c i r cumst ances.  

( 3)  Any act i on t aken at  a meet i ng of  a gover nment al  
body hel d i n v i ol at i on of  t hi s  subchapt er  i s voi dabl e,  
upon act i on br ought  by t he at t or ney gener al  or  t he 
di st r i ct  at t or ney of  t he count y wher ei n t he v i ol at i on 
occur r ed.  However ,  any j udgment  decl ar i ng such act i on 
voi d shal l  not  be ent er ed unl ess t he cour t  f i nds,  
under  t he f act s  of  t he par t i cul ar  case,  t hat  t he 
publ i c i nt er est  i n t he enf or cement  of  t hi s subchapt er  
out wei ghs any publ i c i nt er est  whi ch t her e may be i n 
sust ai ni ng t he val i di t y of  t he act i on t aken.  
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l egi s l at ur e whi ch cont r avenes const i t ut i onal  pr ovi s i ons.   That  

pr i nci pl e .  .  .  i s  no l onger  open t o debat e. " 9  However ,  we al so 

st at ed t hat  " [ t ] he j udi c i al  depar t ment  has no j ur i sdi ct i on or  

r i ght  t o i nt er f er e wi t h t he l egi s l at i ve pr ocess. " 10  I n l i ght  of  

Goodl and,  may a cour t  ever  pr event  t he publ i cat i on or  

i mpl ement at i on of  an Act ,  or  must  i t  wai t  t o voi d an Act  unt i l  

af t er  i t  i s  publ i shed?  What  i f  t he l egi s l at ur e chose t o i mpose 

a check on i t sel f ,  enf or ceabl e i n cour t ,  and t i ed t o i t s 

const i t ut i onal  mandat e t o pr ovi de access?  Can t he cour t  be sai d 

t o i nvade t he pr ovi nce of  t he l egi s l at ur e when t he l egi s l at ur e 

has i nvi t ed i t  i nt o t hat  pr ocess? 

¶139 I n St at e ex r el .  La Fol l et t e v.  St i t t ,  we st at ed t hat  

cour t s wi l l  not  r evi ew or  voi d an act  of  t he l egi s l at ur e based 

on i t s f ai l ur e t o compl y wi t h i t s own pr ocedur al  r ul es,  unl ess 

t hose r ul es embody a const i t ut i onal  r equi r ement . 11   Consi st ent  

wi t h t hi s pr i nci pl e,  we r ecent l y r evi ewed t he val i di t y of  a 

l egi s l at i ve act i on based on a quest i on of  t he l egi s l at ur e' s 

compl i ance wi t h a pr ocedur al  st at ut e t hat  was t i ed t o a 

const i t ut i onal  r equi r ement . 12  So a key quest i on i s:  what  par t  of  

                                                 
9 243 Wi s.  459,  470- 71,  10 N. W. 2d 180 ( 1943) .  

10 I d.  at  467.    

11 114 Wi s.  2d 358,  364- 67,  338 N. W. 2d 684 ( 1983) .  

12 Mi l waukee Jour nal  Sent i nel  v.  Dep' t  of  Admi n. ,  2009 WI  
79,  ¶¶19- 20,  319 Wi s.  2d 439,  768 N. W. 2d 700 ( concl udi ng t hat  
" we have t he aut hor i t y t o eval uat e l egi s l at i ve compl i ance wi t h 
§ 111. 92( 1) "  because " even i f  t he st at ut e mi ght  ot her wi se be 
char act er i zed as a l egi s l at i ve r ul e of  pr oceedi ng,  we may 
i nt er pr et  t he st at ut e and appl y i t  t o t he l egi s l at i ve act i on t o 
det er mi ne whet her  t hat  act i on compl i es wi t h t he r el evant  
const i t ut i onal  mandat es" ) .  
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t he Open Meet i ngs Law embodi es a const i t ut i onal  r equi r ement ?  I f  

any Open Meet i ngs Law pr ovi s i ons t hat  ar e t i ed t o t he 

const i t ut i on wer e v i ol at ed i n t hi s case,  was t he ci r cui t  cour t  

per mi t t ed t o voi d t he act ?13 

¶140 Al l  of  t hese hi ghl y i mpor t ant  quest i ons,  whi ch def i ne 

t he r espect i ve aut hor i t y and dut y of  t he l egi s l at ur e and t he 

cour t s,  ar e l ef t  wi t hout  compl et e answer s and t hor ough 

di scussi on.   These cases i mpl i cat e t hi s cour t ' s  obl i gat i on t o 

i nt er pr et ,  appl y and devel op t he l aw.   The t ough quest i ons 

r ai sed by an exami nat i on of  t he r el evant  pr ecedent  coul d be 

r esol ved by a t hought f ul  appl i cat i on of  t he pl ai n l anguage of  

t he Open Meet i ngs Law t o t hi s pr ecedent .   I nst ead,  t he maj or i t y 

br ushes t hese quest i ons asi de i n i t s hast y deci s i on and f ai l s t o 

f ul l y  exami ne our  pr ecedent .   " Adher ence t o pr ecedent  must  t hen 

be t he r ul e r at her  t han t he except i on i f  l i t i gant s ar e t o have 

f ai t h i n t he even- handed admi ni st r at i on of  j ust i ce i n t he 

cour t s. " 14  Just i ce Car dozo' s admoni t i on appl i es equal l y t o 

                                                 
13 Thi s begs anot her  quest i on:  Does t he at t or ney gener al ' s 

ar gument  i n t he pet i t i on f or  a super vi sor y wr i t  case,  on behal f  
of  t he Depar t ment  of  Admi ni st r at i on,  amount  t o an at t ack on t he 
const i t ut i onal i t y of  t he Open Meet i ngs Law as appl i ed t o t he 
l egi s l at ur e?  The at t or ney gener al  has ar gued t hat  t he Open 
Meet i ngs Law i s mer el y " aspi r at i onal "  as t o t he l egi s l at ur e 
because,  accor di ng t o t he at t or ney gener al ,  cour t s may onl y 
i nval i dat e a l egi s l at i ve act  t hat  conf l i c t s wi t h t he 
const i t ut i on and not  based on a v i ol at i on of  st at ut or y r ul es.   
Thi s quest i on i s s i gni f i cant  because,  as expl ai ned i n Ci t y of  
Oak Cr eek,  t he at t or ney gener al  has no gener al  aut hor i t y t o 
chal l enge t he const i t ut i onal i t y of  a st at ut e.   Ci t y of  Oak 
Cr eek,  232 Wi s.  2d 612,  ¶1.   

14 Benj ami n N.  Car dozo,  The Nat ur e of  t he Judi c i al  Pr ocess 
34 ( 1921) .    
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deci di ng t he subst ant i ve i ssues pr esent ed her e as t o choosi ng 

t he best  pr ocedur al  way t o accept  t hese cases f or  r evi ew.  

I I  

¶141 For  bot h pr act i cal  and i nst i t ut i onal  r easons,  t he 

r i ght  way t o go about  answer i ng t hese wei ght y and si gni f i cant  

quest i ons woul d be f or  t hese i ssues t o be pr esent ed t o t hi s 

cour t  as a di r ect  appeal  of  t he f i nal  j udgment  ent er ed by t he 

c i r cui t  cour t  f or  Dane Count y.    

¶142 The pr act i cal  r easons t hat  a di r ect  appeal  makes t he 

most  sense ar e based on t he desi r abi l i t y  of  deci di ng t hese 

i ssues wi t h al l  t he avai l abl e i nf or mat i on,  and i n t he most  

f ocused and ef f i c i ent  way.   They have t o do wi t h t he nut s and 

bol t s of  t he pr ocess of  r ecei v i ng cases f or  var i ous t ypes of  

r evi ew at  t hi s cour t .   These mat t er s di d not  come t o us as a 

di r ect  appeal  of  a j udgment  but  r at her  t hr ough t wo separ at e 

met hods:  an appeal  and cer t i f i cat i on of  a t empor ar y or der  and a 

r ar el y used pr ocess,  a super vi sor y wr i t ,  pr ovi ded by st at ut e,  

bot h f i l ed bef or e t he c i r cui t  cour t ' s  f i ndi ngs,  concl usi ons and 

j udgment .    

¶143 Due t o t he unusual  post ur e,  we have no access t o t he 

compl et e r ecor d t hat  was compi l ed i n t he c i r cui t  cour t  t hat  

i ncl uded t he t r anscr i pt s of  t he days of  t est i mony t aken i n t he 
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ci r cui t  cour t , 15 t he exhi bi t s ent er ed i nt o evi dence,  and t he 

br i ef s f i l ed t her e. 16  Many peopl e woul d l i kel y f i nd i t  puzzl i ng 

t hat  under  t hese ci r cumst ances we,  t he hi ghest  cour t  i n t he 

                                                 
15 Whi l e t he maj or i t y ' s or der  i mpl i es t hat  t hi s  cour t  may 

consi der  what ever  t r anscr i pt s wer e f i l ed i n appendi ces t o 
mat er i al s submi t t ed t o t hi s cour t ,  t hat  i s  a depar t ur e f r om 
set t l ed pr ecedent  t hat  i s  sur e t o cause gr ave concer n among 
appel l at e l awyer s.   St at e v.  Kuhn,  178 Wi s.  2d 428,  439,  504 
N. W. 2d 405 ( Ct .  App.  1993)  ( not i ng t hat  an appel l at e cour t  i s  
" l i mi t ed by t he r ecor d bef or e [ i t ]  and cannot  consi der  t he 
ext r aneous mat er i al  i ncl uded i n [ a par t y ' s]  appendi x" ) .   Thi s 
br eak wi t h pr ecedent  i s yet  anot her  l egal  casual t y of  t he 
maj or i t y ' s hast y deci s i on.   

16 Thi s i s par t i cul ar l y t r oubl i ng because t he maj or i t y and 
Just i ce Pr osser ' s concur r ence appear  t o make many f act ual  
asser t i ons.   The maj or i t y ' s conc l usi on t hat  " t he l egi s l at ur e di d 
not  empl oy a pr ocess t hat  v i ol at ed Ar t i c l e I V,  Sect i on 10 of  t he 
Wi sconsi n Const i t ut i on"  i s based on f act s t hat  ei t her  conf l i c t  
wi t h or  ar e not  f ound i n t he l i mi t ed r ecor d bef or e t hi s cour t .   
Speci f i cal l y,  t he maj or i t y st at es ( 1)  " [ t ] he door s of  t he senat e 
and assembl y wer e kept  open t o t he pr ess and member s of  t he 
publ i c dur i ng t he enact ment  of  t he Act , "  ( 2)  " [ t ] he door s of  t he 
senat e par l or ,  wher e t he j oi nt  commi t t ee on conf er ence met ,  wer e 
open t o t he pr ess and member s of  t he publ i c, "  and ( 3)  
" Wi sconsi nEye br oadcast  t he pr oceedi ngs l i ve. "   The sour ce of  
t he f act s i s uncl ear .   The maj or i t y ' s f act ual  f i ndi ngs ei t her  
conf l i c t  wi t h or  ar e unsuppor t ed by t he c i r cui t  cour t ' s  f i ndi ngs 
of  f act  i n St at e ex r el .  Ozanne v.  Fi t zger al d,  whi ch pr ovi de 
t hat  t he door s t o t he Senat e Gal l er y wer e l ocked dur i ng t he 
meet i ng and say not hi ng r egar di ng t he door s t o t he senat e par l or  
or  a Wi sconsi nEye br oadcast .   " Fi ndi ngs of  f act  shal l  not  be set  
asi de unl ess c l ear l y er r oneous,  and due r egar d shal l  be gi ven t o 
t he oppor t uni t y of  t he t r i al  cour t  t o j udge t he cr edi bi l i t y  of  
t he wi t nesses. "   Wi s.  St at .  § 805. 17( 2) .        

Just i ce Pr osser ' s concur r ence l i kewi se r el i es on numer ous 
f act ual  asser t i ons,  some of  whi ch ar e based on t he ci r cui t  
cour t ' s  f i ndi ngs of  f act  i n Ozanne,  and ot her s whose sour ce i s 
unexpl ai ned.   I t  cannot  be bot h ways——ei t her  t hese ar e pur el y 
l egal  quest i ons t hat  r equi r e no f act ual  f i ndi ngs out si de of  t he 
c i r cui t  cour t ' s  f i ndi ngs of  f act  ( whi ch cont r ol  unl ess f ound t o 
be cl ear l y er r oneous)  or  t hi s cour t  needs a r ecor d and a 
r esol ut i on of  di sput ed f act s.  
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st at e,  cannot  s i mpl y or der  up what ever  i nf or mat i on i s needed 

f r om r el evant  cour t  pr oceedi ngs,  especi al l y s i nce i nf or mat i on on 

t he t est i mony and evi dence has been publ i c l y di ssemi nat ed,  but  

st at ut es and r ul es pr escr i be t he manner  t hat  cases pr oceed 

t hr ough t he j udi c i al  syst em,  and shoul d be f ol l owed.   Those 

pr ocedur es mat t er .   When a case ar r i ves bef or e us i n t he post ur e 

of  a di r ect  appeal ,  and we gr ant  t he pet i t i on f or  r evi ew,  

cer t i f i cat i on or  bypass, 17 we have access t o al l  t he i nf or mat i on,  

evi dence and ar gument s t hat  have been pr esent ed t o t he cour t  

bel ow t o answer  t he quest i ons pr esent ed.   These cases di d not  

ar r i ve i n t hat  post ur e,  and t hose boxes of  document s,  

t r anscr i pt s and evi dence t hat  we or di nar i l y  r evi ew wer e not  made 

avai l abl e t o us.   When t hi s cour t  hear d or al  ar gument s on t he 

quest i on of  whet her  t o t ake t hese cases and i n what  manner ,  we 

hear d ar gument s f r om counsel  r epr esent i ng s i x par t i es f or  mor e 

t han si x hour s.   I t  i s  r at her  ast oni shi ng t hat  t he cour t  woul d 

                                                 
17 The pat h most  f r equent l y t aken t o t hi s cour t  i s  t hat  

par t i es appeal  f r om t he ci r cui t  cour t  j udgment  t o t he cour t  of  
appeal s,  whi ch r evi ews and r ul es,  and t hen pet i t i on t hi s cour t  
f or  r evi ew.   See Wi s.  St at .  § ( Rul e)  809. 62.   However ,  t her e ar e 
ot her  r out es pr ovi ded by st at ut e f or  a case t o come t o t hi s 
cour t  wi t hout  f i r st  bei ng r evi ewed by t he cour t  of  appeal s,  
whet her  at  t he r equest  of  t he par t i es,  see Wi s.  St at .  § ( Rul e)  
809. 60 ( per mi t t i ng par t i es t o pet i t i on t hi s cour t  f or  r evi ew,  
bypassi ng t he cour t  of  appeal s) ,  or  t he r equest  of  t he cour t  of  
appeal s i t sel f  or  on mot i on of  t hi s cour t ,  see Wi s.  St at .  
§ ( Rul e)  809. 61 ( per mi t t i ng t he cour t  of  appeal s t o send cases 
t o t hi s cour t  by cer t i f i cat i on and aut hor i z i ng t hi s cour t  t o 
t ake j ur i sdi ct i on of  any act i on pendi ng i n t he cour t  of  
appeal s) .   I n each of  t hose i nst ances,  t he r ecor d i n t he 
under l y i ng case i s avai l abl e t o t hi s cour t .   
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choose t o deci de t o t ake and deci de such an unusual  and compl ex 

case wi t hout  benef i t  of  t he compl et e r ecor d.    

¶144 The r eady avai l abi l i t y  of  a di r ect  appeal  by aggr i eved 

par t i es makes t hi s al l  t he mor e puzzl i ng.   The maj or i t y does not  

r eal l y come t o gr i ps wi t h t he obvi ous f act  t hat  an appeal  i s  an 

avai l abl e r emedy her e.   As many of  t he par t i es t o t hese cases 

have ar gued,  i t  woul d be a s i mpl e mat t er  f or  an aggr i eved par t y 

t o i nt er vene i n t hi s mat t er  and f i l e an or di nar y appeal ,  whi ch 

woul d pr oceed t he usual  way. 18   Thi s woul d have t he added 

benef i t  of  br i ef s and ar gument s sol el y f ocused on t he mer i t s of  

t he subst ant i ve l egal  i ssues pr esent ed,  what  t he hear t  of  t he 

case i s r eal l y about ,  wi t h t he benef i t  of  a compl et e r ecor d.   I t  

woul d be f ol l owed by t he or di nar y wr i t t en deci s i on f ul l y 

expl ai ni ng t hi s cour t ' s  anal ysi s.   And t aki ng t hat  pat h woul d,  

i n addi t i on,  avoi d cr eat i ng unf or t unat e pr ecedent ;  i t  woul d t ake 

                                                 
18 I  woul d hol d t hat  t her e i s a f i nal  deci s i on by t he 

c i r cui t  cour t  " as t o t he val i di t y of  t he act i ons t aken on Mar ch 
9,  2011, "  ( t he dat e of  t he al l eged Open Meet i ngs Law vi ol at i on) .   
Pur suant  t o Wi s.  St at .  § 808. 03,  t he c i r cui t  cour t ' s  deci s i on i s 
a f i nal ,  appeal abl e j udgment  because i t  " di sposes of  t he ent i r e 
mat t er  i n l i t i gat i on as t o one or  mor e of  t he par t i es. "   
Aggr i eved par t i es may i nt er vene af t er  a c i r cui t  cour t  deci s i on 
under  t he per mi ssi ve i nt er vent i on r equi r ement s i n Wi s.  St at .  
§ 803. 09,  and appeal  f r om t hat  deci s i on.   M & I  Mar shal l  & 
I l s l ey Bank v.  Ur quhar t  Cos. ,  2005 WI  App 225,  ¶7,  287 Wi s.  2d 
623,  706 N. W. 2d 335 ( " Thi s cour t  has not ed t hat  mot i ons t o 
i nt er vene must  be eval uat ed ' wi t h an eye t owar d di sposi ng of  
l awsui t s by i nvol v i ng as many appar ent l y concer ned per sons as i s 
compat i bl e wi t h ef f i c i ency and due pr ocess. ' ” )  ( quot i ng Wol f f  v.  
Town of  Jamest own,  229 Wi s.  2d 738,  742- 43,  601 N. W. 2d 301 ( Ct .  
App.  1999) ) .   I  r ecogni ze t hat  t he c i r cui t  cour t  st at ed t hat  t he 
separ at e f or f ei t ur e c l ai ms agai nst  some l egi s l at or s " ar e hel d i n 
abeyance pendi ng expi r at i on or  wai ver  of  t hei r  l egi s l at i ve 
i mmuni t y. "   
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t he pr udent  appr oach,  consi der i ng al l  t he r el evant  evi dence,  and 

f ol l ow t he way we handl e many t hor ny i ssues t hat  ar e pr esent ed 

t o us:  wi t hout  r ush or  i mpat i ence or  needl ess devi at i on f r om 

wel l - set t l ed pr act i ce.   For  t hi s ver y pr act i cal  r eason——havi ng 

al l  t he i nf or mat i on t hat  was pr esent ed i n t he c i r cui t  cour t  f or  

our  r evi ew and bei ng abl e t o gi ve t he bi ggest  quest i ons 

pr esent ed our  f ul l  at t ent i on——t hese mat t er s,  especi al l y gi ven 

t he si gni f i cant  quest i ons i nvol ved,  woul d best  be r evi ewed i n 

t he post ur e of  a di r ect  appeal .    

¶145 But  as compel l i ng as t hose pr act i cal  r easons ar e,  t he 

gr eat er  r eason t hat  a di r ect  appeal  i s  t he best  way i s t hat  i t  

i s  t he pr ocedur al l y cor r ect  way – no shor t cut s,  no cut  cor ner s,  

no unnecessar y i nvocat i on of  r ar el y used power s.   Let  me be 

cl ear :  t aki ng t hi s case as an or i gi nal  act i on [ publ i c i  j ur i s or  

super vi sor y aut hor i t y]  i s  not  out si de t hi s cour t ’ s power ;  i t  i s  

j ust  t he wr ong choi ce under  t hese ci r cumst ances.   These mat t er s,  

af t er  al l ,  ar e at  bot t om about  r ul es and pr ocedur es.   I t  i s 

about  whet her  t he l egi s l at ur e' s st at ed i nt ent  t o abi de by t he 

Open Meet i ngs Law pr ovi s i ons,  i n accor dance wi t h const i t ut i onal  

r equi r ement s,  can be enf or ced by way of  voi di ng a l aw r esul t i ng 

f r om l egi s l at i ve meet i ngs t hat  di d not  compl y wi t h t he l aw.   

These mat t er s ar e about  t he i nt egr i t y of  t he r ul es t hat  one 

br anch i mposes on ot her s and appar ent l y on i t sel f  t o gover n 

pr ocedur es.   Especi al l y i n l i ght  of  t he publ i c f ocus and i nt ense 

scr ut i ny we must  not  depar t  f r om t he usual  met hod of  handl i ng 

cases and empl oy a met hod t hat  di sposes of  t he i ssues wi t h 

at ypi cal  speed and i nsuf f i c i ent  expl anat i on.   As t hi s cour t  
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st at ed,  " The i ndependence of  t he j udi c i ar y and t he l egi t i mat e 

exer ci se of  j udi c i al  di scr et i on i s necessar y t o mai nt ai n t he 

bal ance of  power  among t he br anches of  gover nment .   The 

j udi c i ar y i s cogni zant  .  .  .  t hat  i t  must  f unct i on wi t hi n 

est abl i shed r ul es and pr ecedent s t o mai nt ai n publ i c t r ust  i n t he 

i nt egr i t y of  t he j udi c i al  pr ocess. " 19  That  pr i nc i pl e i s apt l y  

i l l ust r at ed her e.   The hi gh- pr of i l e nat ur e of  t hese mat t er s onl y 

gi ves mor e f or ce t o t he necessi t y of  pr oceedi ng i n a way t hat  i s 

l east  l i kel y t o under mi ne publ i c conf i dence i n t he i ndependence 

of  t he j udi c i ar y.   Ther e i s not  onl y no r eason t o depar t  f r om 

t he pr ef er r ed met hod of  di r ect  r evi ew,  t her e ar e many r easons t o 

pr ef er  i t .  

¶146 Conver sel y,  t her e ar e many i nf i r mi t i es i n t he 

al t er nat i ves t hat  ar e ar gued by t he St at e.   Ther e ar e t wo cases 

bef or e us t hat  we consi der ed t aki ng f or  r evi ew.   I  agr ee wi t h 

t he maj or i t y t hat  one of  t hem,  t he cer t i f i cat i on f r om t he cour t  

of  appeal s concer ni ng t he i ssuance of  a t empor ar y r est r ai ni ng 

or der  i n St at e ex r el .  Ozanne v.  Fi t zger al d,  i s  now moot ,  s i nce 

a f i nal  j udgment  has been i ssued.   Accept i ng t he cer t i f i cat i on 

i s t her ef or e no l onger  an appr opr i at e cour se of  t aki ng 

                                                 
19 St at e v.  Speer ,  176 Wi s.  2d 1101,  1124,  501 N. W. 2d 429 

( 1993) .  
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j ur i sdi ct i on. 20  The pet i t i on f or  a super vi sor y wr i t  i s  t he wr ong 

way,  because our  case l aw makes cl ear  t hat  i f  an appeal  i s  an 

avai l abl e r emedy,  a pet i t i on f or  a super vi sor y wr i t  must  f ai l . 21  

As we st at ed i n St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y,  " A super vi sor y wr i t  ' i s  consi der ed an ext r aor di nar y and 

dr ast i c r emedy t hat  i s t o be i ssued onl y upon some gr i evous 

exi gency. ' " 22  We made cl ear  i n t hat  case t hat  " [ a]  pet i t i on f or  

a super vi sor y wr i t  wi l l  not  be gr ant ed unl ess [ among ot her  

t hi ngs]  an appeal  i s  an i nadequat e r emedy. " 23  An appeal  i s  a 

s i mpl e mat t er  and i s not  an i nadequat e r emedy i n t hi s case,  

especi al l y gi ven t hi s cour t ' s  power  t o t ake a di r ect l y appeal ed 

case f r om t he cour t  of  appeal s on i t s own mot i on.  

¶147 These cases shoul d not  be conver t ed i nt o a pet i t i on 

f or  an or i gi nal  act i on and t aken usi ng our  or i gi nal  j ur i sdi ct i on 

f or  sever al  r easons:  t her e i s not hi ng t hat  mer i t s t he use of  

t hat  power  i n t hi s i nst ance.   Such an exer ci se br i ngs mor e of  

                                                 
20 The cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o 

Wi s.  St at .  809. 61 ar ose f r om Secr et ar y of  St at e LaFol l et t e' s 
" pet i t i on f or  l eave t o appeal  a t empor ar y r est r ai ni ng or der  
( TRO)  i ssued on Mar ch 18,  2011. "   The Mar ch 18,  2011,  TRO no 
l onger  exi st s because i t  was super seded by t he c i r cui t  cour t ' s  
May 26,  2011,  deci s i on.   Ther e i s no separ at e quest i on pr esent ed 
by t he TRO;  i f  t hi s cour t  addr esses t he si gni f i cant  i ssues 
addr essed above concer ni ng t he ci r cui t  cour t ' s  per manent  
i nj unct i on,  i t  woul d by def i ni t i on r esol ve any quest i ons 
concer ni ng t he TRO.  

21 St at e ex r el .  Dr essl er  v.  Ci r cui t  Cour t  f or  Raci ne Cnt y,  
163 Wi s.  2d 622,  630,  472 N. W. 2d 532 ( Ct .  App.  1991) .    

22 2004 WI  58,  ¶17,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( quot i ng 
Dr essl er ,  163 Wi s.  2d at  630) .  

23 I d.  ( c i t at i ons omi t t ed) .    
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t he case t han we need i n or der  t o answer  t he cent r al  i ssues and 

bogs us down wi t h r equi r i ng r esol ut i on of  t he r emai ni ng di sput ed 

f act ual  mat t er s. 24  As I  not ed above,  i t  i s  beyond di sput e t hat  

t hi s cour t  has t he power  t o exer ci se i t s aut hor i t y and t ake an 

or i gi nal  act i on ut i l i z i ng our  or i gi nal  j ur i sdi ct i on.   But  we 

exer ci se t hat  ext r aor di nar y power  onl y when we have a compel l i ng 

r eason t o do so.   Ther e i s  no such r eason i n t hi s case.   The 

cour t  i n Pet i t i on of  Hei l  t ook a ver y pr agmat i c and sensi bl e 

appr oach and st at ed pl ai nl y t he r eason t hat  t aki ng or i gi nal  

j ur i sdi ct i on shoul d be used spar i ngl y and " on t he basi s of  t he 

nat ur e of  t he i ssues i nvol ved r at her  t han upon a mer e 

consi der at i on of  conveni ence or  expedi ency. " 25  The Hei l  cour t  

ur ged t hat  t he syst em wor ks best  when t he t r i al  and appel l at e 

cour t s pl ay t he r ol es t hat  t hey ar e desi gned t o pl ay:  

Thi s cour t  i s  pr i mar i l y an appel l at e cour t ,  and i t  
shoul d not  be bur dened wi t h mat t er s not  c l ear l y  wi t hi n 
i t s pr ovi nce i f  i t  i s  t o di schar ge i n a pr oper  and 
ef f i c i ent  manner  i t s pr i mar y f unct i on.  Mer e expedi t i on 
of  causes,  conveni ence of  par t i es t o act i ons,  and t he 
pr event i on of  a mul t i pl i c i t y of  sui t s ar e mat t er s 

                                                 
24 As I  have not ed pr evi ousl y,  t he maj or i t y ' s or der  does not  

gi ve adequat e consi der at i on t o t he di st i nct i ons bet ween a 
pet i t i on f or  a super vi sor y wr i t  and a pet i t i on f or  an or i gi nal  
act i on.   The at t or ney gener al  or i gi nal l y pet i t i oned f or  a 
super vi sor y wr i t  and f or  t he f i r st  t i me ar gued i n Huebsch' s 
r epl y br i ef  t hat  t he pet i t i on f or  a super vi sor y wr i t  coul d be 
" r ecast  as a pet i t i on f or  or i gi nal  act i on publ i c i  j ur i s, "  but  no 
par t y has act ual l y pet i t i oned f or  an or i gi nal  act i on.   The 
maj or i t y seems t o have deci ded t o r ecast  t hi s pet i t i on as one 
f or  an or i gi nal  act i on,  and now t hat  i t  has done so,  i t  shoul d 
addr ess t he pr ocedur al  pr obl ems t hat  pr esent ed such as t he l ack 
of  a compl et e r ecor d,  t he di sput ed f act ual  i ssues t hat  must  now 
be r esol ved,  and who t he par t i es ar e.  

25 Pet i t i on of  Hei l ,  230 Wi s.  428,  448,  284 N. W.  42 ( 1939) .  
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whi ch f or m no basi s f or  t he exer ci se of  or i gi nal  
j ur i sdi ct i on of  t hi s cour t .  Because i t  i s  t he 
pr i nci pal  f unct i on of  t he c i r cui t  cour t  t o t r y  cases 
and of  t hi s cour t  t o r evi ew cases whi ch have been 
t r i ed,  due r egar d shoul d be had t o t hese f undament al  
consi der at i ons. 26 

¶148 " Because t hi s cour t  i s  not  a f act - f i ndi ng t r i bunal ,  i t  

gener al l y wi l l  not  exer ci se i t s or i gi nal  j ur i sdi ct i on i n mat t er s  

i nvol v i ng cont est ed i ssues of  f act . " 27  Ther e ar e mechani sms 

whi ch have been ut i l i zed,  such as appoi nt ment  of  a speci al  

mast er ,  per haps a r eser ve j udge,  t o conduct  f act - f i ndi ng under  

t he cont i nued j ur i sdi ct i on/ super vi s i on of  t hi s cour t . 28  

Compar i ng t he use of  such mechani sms t o a di r ect  appeal ,  such 

appr oaches ar e unwi el dy and t i me- consumi ng.   When t hi s cour t  

t akes or i gi nal  j ur i sdi ct i on,  i t  t akes t he whol e t angl ed l ot  of  

i ssues and f act ual  di sput es j ust  as i f  i t  wer e t he t r i al  cour t .   

Thr ee of  t he par t i es,  i n t hei r  l et t er  br i ef s t o t hi s cour t ,  

c l ai m t hat  t her e ar e unr esol ved f act ual  i ssues concer ni ng t he 

amount  of  al l eged f i scal  har m at  st ake,  t he r ul es under  whi ch 

t he Senat e and Assembl y oper at e,  t he so- cal l ed " good cause"  

except i on t hat  per mi t s a shor t er  meet i ng not i ce r equi r ement ,  and 

t he r ol e of  t he secr et ar y of  st at e i n t he publ i cat i on pr ocess.   

Cl ear l y,  i t  i s  not  pr oper  t o r ecast  t he super vi sor y wr i t  

pet i t i on as one f or  an or i gi nal  act i on and t o t ake or i gi nal  

                                                 
26 Pet i t i on of  Hei l ,  230 Wi s.  at  448.  

27 Gr een f or  Wi s.  v.  St at e El ect i ons Bd. ,  2006 WI  120,  297 
Wi s.  2d 300,  302,  723 N. W. 2d 418.  

28 See Wi s.  Pr of ' l  Pol i ce Ass' n,  I nc.  v.  Li ght bour n,  2001 WI  
59,  ¶6,  243 Wi s.  2d 512,  627 N. W. 2d 807 ( r ef er enci ng t he r eser ve 
j udge who super vi sed t he st i pul at i on of  f act s agr eed t o by t he 
par t i es) .    
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j ur i sdi ct i on wi t hout  r esol v i ng t he cl ai med f act ual  di sput es 

pr esent ed.   Whi l e I  agr ee wi t h t he maj or i t y t hat  Act  10 i s not  

i n ef f ect ,  a f ul l  and compl et e r esol ut i on of  t he f act ual  

quest i ons sur r oundi ng t he appr opr i at e pr ocedur e i nvol v i ng a 

mat t er  such as publ i cat i on needs t o be set  f or t h.  

I I I  

¶149 These cases exempl i f y t he i mpor t ance of  compl i ance 

wi t h pr ocedur al  r ul es and t he r ul e of  l aw i n mai nt ai ni ng t he 

l egi t i macy of  our  gover nment .   Just  as t her e i s a r i ght  way and 

a wr ong way t o pr oceed wi t h t he l egi s l at i ve pr ocess,  t her e i s a 

r i ght  way and a wr ong way t o accept  t hese i ssues f or  r evi ew.   I  

di ssent  i n par t  because,  i n t aki ng t hese mat t er s as an or i gi nal  

act i on and swi f t l y  vacat i ng t he c i r cui t  cour t ' s  or der s wi t hout  

suf f i c i ent  exami nat i on t he maj or i t y has pr oceeded i n t he wr ong 

way.  

¶150 I  concur  i n par t  because I  agr ee wi t h t he maj or i t y 

t hat  i t  i s  i mper at i ve t hat  t hi s cour t  addr ess t he wei ght y and 

compl i cat ed quest i ons pr esent ed her e.   I t  i s  of  gr eat  

s i gni f i cance t o t he peopl e of  Wi sconsi n whet her  t he l egi s l at ur e 

i s r equi r ed t o f ol l ow t he Open Meet i ngs Law,  whi ch appar ent l y i t  

has t i ed t o t he Wi sconsi n Const i t ut i on,  and i f  so,  how i t  may be 

hel d account abl e.   I t  i s  i mpor t ant  not  onl y her e wher e t he Act  

at  i ssue,  2011 Wi sconsi n Act  10,  was hot l y debat ed,  but  i n ever y  

case wher e t he l egi s l at ur e act s on behal f  of  t he peopl e.   Those 

who woul d r ush t o j udgment  on t hese mat t er s ar e essent i al l y  

t aki ng t he posi t i on t hat  get t i ng t hi s opi ni on out  i s mor e 

i mpor t ant  t han doi ng i t  r i ght  and get t i ng i t  r i ght .   As t hi s 
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cour t  r ecent l y st at ed and as t he Honor abl e Mar yann Sumi  r epeat ed 

i n her  deci s i on i n r egar d t o t hose mat t er s,  " The r i ght  of  t he 

peopl e t o moni t or  t he peopl e' s busi ness i s one of  t he cor e 

pr i nci pl es of  democr acy. " 29  I  al so concur  because I  agr ee wi t h 

t he maj or i t y t hat  Act  10 i s not  i n ef f ect ,  and t hat  t he 

cer t i f i cat i on and mot i ons f or  t empor ar y r el i ef  i n case No.  

2011AP613- LV shoul d be deni ed.  

¶151 Speci f i cal l y,  t hi s case r ai ses t he f ol l owi ng 

quest i ons:  ( 1)  I s t he Open Meet i ngs Law30 enf or ceabl e agai nst  t he 

l egi s l at ur e and,  i f  so,  what  sanct i ons ar e appr opr i at e? ( 2)  May 

a cour t  ever  voi d an Act  because of  an Open Meet i ngs Law 

vi ol at i on? ( 3)  May a cour t  pr ohi bi t  t he publ i cat i on,  

i mpl ement at i on,  or  ef f ect i veness of  an Act  passed i n v i ol at i on 

of  t he Open Meet i ngs Law,  or  must  a cour t  wai t  unt i l  af t er  t he 

Act  i s publ i shed?  

¶152 Ther e i s no quest i on t hat  t hese i ssues ar e wor t hy of  

t hi s cour t ' s  r ev i ew.   But  pr ocedur es mat t er ——t o t he cour t s,  t he 

l egi s l at ur e,  and t he peopl e of  Wi sconsi n.   Ther e i s a r i ght  way 

t o addr ess t hese i ssues and a wr ong way.   The maj or i t y chooses 

t he wr ong way by r ef usi ng t o t ake t hi s case t hr ough t he 

appr opr i at e pr ocedur al  mechani sm,  and by r ushi ng t o i ssue an 

or der  wi t hout  suf f i c i ent  exami nat i on or  a compl et e r ecor d.   I  

concur  i n par t  because I  agr ee wi t h t he maj or i t y ' s deci s i on t o 

addr ess t hese i mpor t ant  quest i ons.   I  di ssent  i n par t  due t o t he 

maj or i t y ' s deci s i on t o ut i l i ze i nappr opr i at el y t hi s cour t ' s  

                                                 
29 Schi l l ,  327 Wi s.  2d 572,  ¶2.  

30 Wi s.  St at .  §§ 19. 81- 19. 98.  
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or i gi nal  j ur i sdi ct i on and due t o i t s i ssui ng a hast y or der  

wi t hout  suf f i c i ent  consi der at i on,  and wi t hout  adequat el y 

addr essi ng al l  of  t he par t i es '  ar gument s.   I  am convi nced t hat  

t hese si gni f i cant  i ssues shoul d be addr essed t hr ough a di r ect  

appeal ,  whi ch woul d al l ow t hi s cour t  t o mor e f ul l y r esol ve,  wi t h 

t he benef i t  of  a compl et e r ecor d,  t he compl ex l egal  and f act ual  

i ssues at  st ake.  

¶153 For  t hese r easons,  I  r espect f ul l y concur  i n par t  and 

di ssent  i n par t .  

¶154 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s 

concur r ence/ di ssent .  
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